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SECURITIES ACT OF 1933 
Release No. 6228/August 22, 1980 


DELEGATION OF AUTHORITY TO THE DIRECTOR OF 
THE DIVISION OF INVESTMENT MANAGEMENT 


ACTION: Final rule amendment. 


SUMMARY: The Commission is amending its rules 
relating to general organization to delegate to the 
Director of the Division of Investment Management, 
with respect to matters pertaining to certain 
contracts funded by or through the general assets or 
separate accounts of insurance companies, the 
authority to perform the same functions as are now 
delegated to the Director of the Division of 
Corporation Finance. This authority should result in 
a more expeditious and responsive processing of 
filings pertaining to these contracts by eliminating 
the delay involved in obtaining Commission 
approval for the acceleration of effective dates for 
such filings. 


EFFECTIVE DATE: August 22, 1980. 


FOR FURTHER INFORMATION CONTACT: William L. 
Strickland, Esq., Office of Compliance and 
Insurance Products, Division of Investment 
Management, Securities and Exchange 
Commission, Washington, D.C. 20549, (202) 272- 
2057. 


SUPPLEMENTARY INFORMATION: The Director of 
the Division of Corporation Finance has delegated 
authority to perform certain functions with respect to 
registration statements under the Securities Act of 
1933 [15 U.S.C. 77a et seq.] (“Act”)! The 
Commission is amending its rule relating to general 
organization (17 CFR 2000.30-5) to delegate to the 
Director of the Division of Investment Management 
the authority to perform the same functions with 
respect to matters pertaining to certain contracts 
funded by or through the general assets or separate 
accounts of insurance companies, except where the 
Director of the Divison of Investment Management 
believes it appropriate to submit the matter to the 
Commission. 





‘See Sections (a), (c) and (d) of Article 30-1 (17 CFR 
200.30-1. 
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Last year the Commission published its General 
Statement of Policy (“Release 6051”) regarding the 
determination of the status under the federal 
securities laws of certain contracts issued by 
insurance companies, including what are generally 
known as guaranteed investment contracts (“GIC”) 
funded by or through the general assets of the 
companies. Such contracts had never been 
registered under the Securities Act of 1933 in 
reliance upon the exemption from registration for 
annuity contracts provided by Section 3(a)(8) of the 
Act [15 U.S.C. 77c(a)(8)].2 The development of new 
types of contracts and the publication in Release 
6051 of the Commission’s view with respect to the 
status of such contracts under the federal securities 
laws have resulted in the filing of a number of 
registration statements which are being or have 
been considered by the Division. In anticipation of 
future filings, the Commission is delegating 
authority to the Director of the Division of Investment 
Management to process such filings. 


The delegation of authority should result in a more 
expeditious and responsive processing of filings 
pertaining to certain contracts funded by or through 
the general assets or or separate accounts of 
insurance companies by eliminating the delay 


involved in obtaining Commission approval for the 
acceleration of effective dates for such filings. 
Further, the resulting delegated authority will 
obviate the need for the Commission to address 
matters which it was previously considered and 
eliminate the burden of considering such matters in 
the future, except where the Director of the Division 
believes it appropriate to submit the matter to the 
Commission. 





Securities Act Release No. 6051, April 5, 1979 [44 
FR 21626, April 11, 1980]. 


Section 3(a)(8) exempts from the registration 
requirements of the Act 


Any insurance or endowment policy or annuity 
contract or optional annuity contract, issued by a 
corporation subject to the supervision of the 
insurance commissioner, bank commisioner, or any 
agency or officer performing like functions, of any 
State or Territory of the United States or the District 
of Columbia. 
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AUTHORITY, EFFECTIVE DATE: The Commission 
hereby amends Article 30-5 Section (b) of the rules 
of the Commission relating to general organization 
(17 CFR 200.30-5) pursuant to the authority 
contained in Pub. L. No. 87-592, 76 Stat. 394 [15 
U.S.C. 78d-1, 78d-2]. 


The Commission finds, in accordance with Section 
553(b)(A) and 553(d) of the Administrative 
Procedure Act [5 U.S.C. 553(b)(A), 553(d)], that the 
foregoing action relates solely to agency 
organization, procedure, or practice; that Section 
553(d) of such act [5 U.S.C. 553(b)] makes it 
unnecessary to notice and publish procedures 
required by Section 553 of such Act [5 U.S.C. 553]; 
and that, in view of the foregoing, good cause exists 
for dispensing with the normal 30-day delay in 
effectiveness. Accordingly, the amendment to Rule 
30-5 is effective immediately. 


COMMISSION ACTION: Part 200 of Chapter I! of Title 
17 of the Code of Federal Regulations is amended by 
amending paragraph (b) of §200.30-5 to read as 
follows: 


§200.30-5 Delegation of authority to Director of 
Division of Investment Management. 


* * * * 


(b) With respect to matters pertaining to investment 
companies registered under the Investment 
Company Act of 1940, pooled investment funds or 
accounts, the general assets or separate accounts of 
insurance companies, all arising under the 
Securities Act of 1933, the Securities Exchange of 
1934 and the Trust Indenture Act of 1939, the same 
functions as are delegated to the Director of the 
Divison of Corporation Finance in regard to 
companies other than such registered investment 
companies in sections (a), (c) and (d) of Article 30-1 
of this Chapter) of these articles. 


By the Commission. 


George A Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6231/September 2, 1980 
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SECURITIES EXCHANGE ACT OF 1934 
Releae No. 17114/September 2, 1980 


ACCOUNTING SERIES RELEASE 
No. 279/September 2, 1980 


AMENDMENTS TO ANNUAL REPORT FORM, 
RELATED FORMS, RULES, REGULATIONS AND 
GUIDES; 


INTEGRATION OF SECURITIES ACTS DISCLOSURE 
SYSTEMS 


ACTION: Final rules. 


SUMMARY: The Commission announces the 
adoption of amendments to the present annual 
report form required to be filed by most publicly- 
owned companies, Form 10-K, and to related forms, 
rules, regulations and guides under the Securities 
Act of 1933 and the Securities Exchange Act of 
1934. The amendments are part of a series of 
revisions and proposais intended to improve 
disclosure, reduce disclosure burdens, and to 
facilitate the integration of the disclosure systems 
under the two Acts. 


EFFECTIVE DATE: For all filings and reports pursuant 
to the Securities Act of 1833 and the Securities 
Exchang Act of 1934 with respect to fiscal years 
ended after December 15, 1980. However, the 
Commission will accept filings and reports 
complying with the amendments beginning 
immediately for those wishing to use them. 


FOR FURTHER INFORMATION CONTACT: Prior to 
the effective date of the amendments, contact 
William H. Carter at (202) 272-2604, William E. 
Toomey at (202) 272-2573, or William E. Morley at 
(202) 272-2573. Thereafter, contact only William E. 
Toomey or William E. Morley. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced 
certain amendments to Form 10-K (17 CFR 
249.310), the annual report form required to be filed 
by most publicly-owned companies, and a number 
of regulated rule, regulation, form and guide 
changes. The rule and regulation changes include: 
amendments to Rule 14a-3 (17 CFR 240.14a-3) and 
Rule 14c-3 (17 CFR 240.14c-3) with respect to 
annual reports to security holders; expansion of 
Regulation S-K (17 CFR 229.20) to include three new 
items: Management’s Discussion and Analysis of 
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Financial Condition and Results of Operations; 
Selected Financial Data; and Market Price of the 
Registrant's Common Stock and Related Security 
Holder Matters; amendments to Regulation S-K Item 
1, Description of Business; and amendments to 
related forms, rules and guides under the Securities 
Act of 1933 (“Securities Act”) [15 U.S.C. 77a et 
seq.]. The amendments to Form 10-K and related 
revisions are part of a series of changes and 
proposals intended to improve disclosure in certain 
important areas, to reduce some of the burdens of 
disclosure by eliminating obsolete or duplicative 
requirements, and facilitate the integration of filings 
made under the Securities Act and the Exchange 
Act. Three other releases issued today adopt 
changes relating to: (1) uniform financial statement 
instructions for certain forms and reports required 
pursuant to the Securities Act and the Exchange Act; 
(2) amendments to Regulation S-X (17 CFR 210) 
designed to eliminate, to the extent possible, the 
differences between the requirements of generally 
accepted accounting principles and those of 
Regulation S-X; and (3) a new simplified form forthe 
registration of securities issued in certain merger 
and reorganization transactions.! In addition, two 
other releases issued today propose changes to 
Form 10-Q (17 CFR 249.308a) under the Exchange 
Act and propose three new registration forms under 
the Securities Act.? 


FORM 10-K 
A. Introduction. 


The Commission today is adopting and proposing 
major changes in the Securities Act and Exchange 
Act disclosure systems. These changes are 
designed to improve the disclosure made to 
investors and other users of financial information, to 
facilitate the integration of the two disclosure 
systems into the single disclosure system long 





1Securities Act Release Nos. 6234, 6233, and 6232 
(September 2, 1980). 


Securities Act Release Nos. 6236 and 6235 
(September 2, 1980). 
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advocated by many commentators?, and to reduce 
current impediments to combining informal 
security holder communications, such as annual 
reports to security holders, with official Commission 
filings. 


This release deals with format and content changes 
in the Form 10-K and in the annual report to security 
holders. Under the system in effect as a result of 
these changes, minimum disclosure requirement 
have been developd by the Commission for the Form 
10-K and the annual report to security holders. To 
the extent these disclosure requirements have 
common elements, the Commission has made it 
easier now to simply incorporate from the annual 
report to security holders to the Form 10-K, if 
registrants so choose. 


The Commission has determined to require only 
portions of the Form 10-K and the annual report to 
security holders to have equivalent disclosure 
because these documents are not necessarily used 
in an identical manner. Disclosure requirements in 
annual reports evolved in the context of 


shareholders making voting decisions. The Form 10- 
K has traditionally confirmed information previously 
delivered to investors and other users making 


economic decisions about the company and, as a 
result, has been more detailed. The Commission 
recognizes that the information content in Form 10- 
K not only was originally formulated for a specialized 
use, but that within those groups which have utilized 
the Form there are different constituencies. Those 
constituencies which have been the most frequent 
users of Form 10-K information are institutional 
investors, professional security analysts and 
sophisticated individual investors. The Commission 
believes that it continues to be appropriate to focus 
primarily on these frequent user constituencies in 
formulating Form 10-K requirements, but that such 
a focus would not be appropriate in formulating 
requirements for the annual report to security 
holders. 


With regard to the content of the restructured Form 
10-K several items in the present Form have been 
deleted and others have been simplified or have 
been moved to schedules or exhibits. The prime 
focus of this effort has been to eliminate 
unnecessary or duplicative disclosure throughout 
Commission filings through the further expansion of 
Regulation S-K and to relegate disclosures of a 
technical or supplmentary nature to schedules or 
exhibits which are available to users upon request. 
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Insofar as the annual report to security holders are 
concerned, the principal effort hasbeen to 
standardize disclosure items to make them 
consistent with similar requirements in Commission 
filings. In particular, the focus has been primarily 
upoon financial disclosure to provide uniformity in 
form, content and timing of the required 
information. 


B. Background and Development of New Form 10-K. 


The Commission’s review of the purpose and utility 
of the Form 10-K led it to believe that there is a basic 
information package which most, if not all, investors 
expect to be furnished. Further, it has become 
apparent that this basic information package, which 
in the context of Form 10-K developed to support the 
current information requirements of an active 
trading market, is virtually identical to the similar 
information package independently developed in 
connection with the registration and sale of newly 
issued shares under the Securities Act. The 
essential content of these Form 10-K and 
registration statement information packages 
includes audited finaincial statements, a summary 
of selected financial data appropriate for trend 
analysis, and ameaningful description of the 
registrant’s business and financial condition. 


The restructured Form 10-K which the Commission 
is adopting today is specifically designed to 
segregate the basic information package contained 
in that Form from proxy related or supplemental 
information. In this regard, the new Form 10-K is 
structured in four parts. The first part retains the 
detailed disclosure requirements relating to 
business, properties, legal proceedings and 
beneficial ownership. Much of this information, 
which in the past has been required primarily in 
Securities Act filings and not in annual reports to 
security holders, has been placed in a supplemental 
role. The second part consists of the basic disclosure 





3See generally Cohen, “Truth in Securities” 
Revisited, 79 Harv. L. Rev. 1340 (1968); SEC, 
Disclosure to Investors (Wheat Report) (1969); 
Report of the Advisory Committee on Corporate 
Disclosure to the Securities and Exchange 
Commission, Committee Print 95-29, House 
Committee on Interstate and Foreign Commerce 
95th Cong., 1st Sess., November 3, 1977 (“Advisory 
Committee”). 
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package which is common to both Securities Act and 
Exchange Acct filings. The third part consists of the 
traditional proxy disclosure information relating to 
directors and executive officers and management 
remuneration. Finally, the fourth part contains 
requirements for financial statement schedules 
and, in accordance with a recent Commission 
release, scaled-down requirements for exhibits.* 


Although the revised Form 10-K is designed to 
promote the integration of the Securities Act and 
Exchange Act disclosure systems, which was the 
basic goal set forth in the report of the Advisory 
Committee, the restructured format of the new form 
does not precisely follow that suggested by the 
Advisory Committee. That Committee 
recommended a relatively unstructured document 
which would encourage registrants to combine 
informal annual and quarterly reports to security 
holders into single documents to be filed as Form 10- 
K’s and 10-Q’s. The new Form 10-K continues to 
encourage the combination of formal and informal 
reports. However, the new form changes the 
emphasis from the Form 10-K (which the Advisory 
Committee emphasized) to the basic disclosure 
package, wherever it appears. As a result, where the 
Advisory Committee envisioned the Form 10-K as 
the document to be integrated with the Securities 
Act filing, the new Form 10-K permits registrants to 
utilize the minimum disclosure package from the 
annual report to security holders sent with the proxy 
statement, from the Form 10-K, or to completely 
restate it. 


Furthermore, the Commission does not believe it 
would be appropriate at this time to adopt the 
Advisory Committee approach and to mandate to 
totally combined Form 10-K and annual report to 
security holders in order to produce the readable 
Form 10-K which would be needed to form the basis 
for integration. Such a mandate might be overly 
burdensome on some registrants and could 
adversely affect the annual report to security 
holders.° Under these circumstances, the 
Commission believes that it would be wise to 
encourage combination on a voluntary basis. In the 
meantime, the detailed disclosure will remain 
available in the filed Form 10-K in order to 
supplement the more abbreviated presentation in 
the annual report to security holders. 


C. Annual Report to Security Holders. 


In a release issued on January 10, 1974,° the 
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Commission amended Rules 14a-3 and 14c-3 to 
require that annual reports to security holders 
contain a variety of information, including certified 
financial statements, a summary of operations, a 
management analysis, a brief description of the 
issuer’s business, a lines of business breakdown, an 
identification of the issuer's directors and executive 
officers, and an identification of the principal market 
in which the securities entitled to vote were traded. 
These requirements were based on substantially 
similar requirements in the then existing Form 10-K. 
In requiring this new information, the Commission 
made the following statement: 


The annual report to security holders has long 
been recognized as the most effective means of 
communication between management and 
security holders. Such reports are readable 
because they generally avoid legalistic and 
technical terminology and prsent information 
in an understandable, and often innovative, 
form. ... The Commission believes it is in the 
public interest that all security holders be 
provided with meaningful information 
regarding the business, management, 
operations and financial position of the issuer 
and that the annual report to security holders is 
the most suitable vehicle presently available 
for providing this information. 


The Commission continues to believe that all 
security holders should be provided with meaningful 
information and that the changes in the Form 10-K 





‘Securities Act Release No. 6230 (August 27, 1980). 


‘The inability to assure in all cases that there will bea 
single document which will be useable as a 
combined report to security holders and Form 10-K 
arises primarily because of the Business, Properties 
and Legal Proceedings disclosures called for under 
Items 1, 2 and 5 of Regulation S-K and because of 
certain parent and subsidiary financial statements 
required by Regulation S-X. Although it is hoped that 
most registrants will have little difficulty in 
presenting these items in a combined document, 
there is considerable evidence that in some cases 
the sheer volume of the disclosure called for by 
these items would adversely impact the readability 
of the registrant’s annual reports to security holders. 


®Exchange Act Release No. 10591 (January 10, 
1974) [39 FR 3820]. 
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requirements on which the annual report to security 
holder requirements were based should also be 
made in the annual report because of the 
importance of the disclosure. This results in a 
uniformity of the minimum disclosure package in 
the annual report to security holders and in Form 10- 
K. This uniformity has been achieved by adopting 
uniform financial statement requirements, by 
amending Regulation S-X, by adopting new 
provisions in Regulation S-K and by adopting several 
changes in Rules 14a-3 and 14c-3. The equivalency 
of the minimum disclosure package in both 
documents not only satisfies shareholder and 
investor needs, it also should avoid duplication by 
allowing issuers to use the disclosure in the annual 
report to security holders to satisfy some of the 
requirements of Form 10-K and, ifthey choose, when 
selling securities to the public. The changes made 
today in the annual report to security holders do not 
mean, however, that any further changs in Form 10- 
K will be reflected automatically in the annual report 
to security holders. 


The Commission is aware that increasing the 
amount of required disclosure in annual security 
holder reports involves a risk that readability may be 
impaired. Although it is difficult to predict with 
certainty what the effect may be, the Conimission 


does not believe that the changes implemented 


today should or will have general adverse 
consequences. The Commission staff, however, will 
continue to monitor the situation and, if adverse 
effects do occur, the new disclosure requirements 
will be revisited promptly.’ 


With the same information appearing in the annual 
report to security holders and in Part || of the Form 
10-K, the Commission is hopeful that most, if not all, 
registrants will incorporate that portion of the annual 
report to security holders into the Form 10-K. 
Because of the benefits of this type of incorporation 
both to registrants and to the Commission staff, the 
January 15, 1980 release proposed mandatory 
incorporation of portions of the annual report into 
the Form 10-K and optional incorporation of portions 
of the annual report into certain Securities Act 
filings. The mandatory incorporation feature was 
severely criticized by the commentators.* As a result 
of this criticism, this mandatory feature has been 
eliminated. Instead, the four-part Form 10-K system 
has been designed to encourage, but not to require, 
the combination of annual reports and Form 10-K’s 
into one document. For example, the revised 
financial statement requirements have been 
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designed to require that only the financial 
statements of the registrant and its subsidiaries 
consolidated must appear in the annual report and 
in the financial statement section of the Form 10-K, 
Part II. the other financial statements and schedules 
have been designated “financial statement 
schedules” and have been placed in Part IV of the 
Form 10-K. This permits a less detailed minimum 
disclosure package, whichis more compatible with a 
combined presentation, while nonetheless 
preserving in a separate information package the 
more detailed financial data for those who want it. 


It shoud be emphasized th the minimal content 
changes adopted by the Commission today are not 





7In this regard the Commission’s integration efforts 
are part of an ongoing project which is presently 
scheduled to continue for at least two more years. 
Monitoring will occur in the context of that program 
and, as has been recently the case with respect to 
bank holding company disclosures (Guide 61; 
Securities Act Release No. 6221 (July 8, 1980) [45 
FR 47183] and remuneration disclosures (Item 4 of 
Regulation S-K; Securities Act Release No. 6210 
(May 6, 1980) [45 FR 31733)]), in the context of the 
Commission’s ongoing program to monitor the 
effectiveness of its rules. 


8Over 300 letters containing substantive comments 
were received in response to the January 15, 1980 
release proposing the new Form 10-K and the related 
forms, rules and guides changes. The comments 
were obviously the project of serious thought and 
drafting and many elements of them have been 
incorporated into these final rules. Most 
commentators, in addition to making specific 
suggestions, many of which are discussed later in 
this release in connection with particular forms, 
rules and guides, addressed the overall structure of 
the new Form 10-K and the related disclosure 
system, particularly as it involved the annual report 
to security holders. While a number of the letters 
supported the original proposal which would have 
used the annual report to security holders as the 
principal disclosure document, others were 
concerned about the effect such a mandate would 
have on the readability of the annual report, or onthe 
Securities Act liability of directors for the report, or 
on what they foresaw as the beginning of a major 
incursion of the Commission into management's 
security holder communications. 
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intended to change the basic structure or quality of 
exisiting security holder reports. Indeed, the 
Commission continues to believe that the 
communicative style of these reports is generally 
excellent and that, by and large, these reports do not 
exclude the type of boilerplate disclosures and 
disclaimers which frequently do appear in formal 
Commission filings. it is hoped that the type of 
attention to style which is evidenced by better 
examples of security holder reports will continue to 
have a salutary effect on all of the report content, 
whether or not the particular information is also a 
part of the Form 10-K. 


D. Conclusion. 


The system adopted today will be carefully 
monitored for effectiveness, and future alternative 
systems will not be foreclosed. For example, 
consideration is still being given to approaches 
which might differentiate between user 
constituencies and which might give a security 
holder the option of receiving a simplified annual 
report containing summary indicators and other 
data in lieu of the traditional annual report or in lieu 
of the financial statement section of such report. 
This type of approach would be based upon anas yet 
unproven hypothesis that some users, particularly 
certain individual investors, either rely on financial 
advisers and therefore do not use detailed 
disclosure, or are overwhelmed by the technical 
nature or volume of presently required disclosure.? 
The Commission expects that these as well as other 
issues relating to concepts of differential disclosure 
will be pursued and studied as the integrated 
disclosure system evolves. 


Table of Changes From Previous Form 10-K. 
Item and Status 

General Instructions. Revised. 

Cover Page. Revised. 


Part | 


Item 1. Business Revised [In revised Regulation S-K 
Item 1]. 


Item 2. Summary of Operations. Deleted [Replaced 
by Selected Financial ata, New Item 6]. 


Item 3. Properties. Unchanged. [New Item 2]. 
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Item 4. Parents and Subsidiaries. Deleted [But 
replaced by an exhibit]. 


Item 5. Legal Proceedings. Unchanged [New Item 
Si 


Item 6. Increases and Decreases in Outstanding 
Securities and Indebtedness. Deleted. 


Item 7. Changes in Securities and Changes in 
Security for Registered Securities. Deleted. 


Item 8. Defaults Upon Senior Securities. Deleted. 
Item 9. Approximate Number of Equity Security 
Holders. Deleted [But replaced by a requirement in 


new Regulation S-K Item 9]. 


Item 10. Submission of Matters to a Vote of Security 
Holders. Deleted. 


Item 11. Indemnification of Directors and Officers. 
Deleted. 


‘Item 12. Financial Statements, Exhibits filed, and 


Reports on Form 8-K. Revised [New Item 11]. 


Part Il 


Item 13. Security Ownership of Certain Beneficial 
Owners and Managers. Unchanged [New Item 4]. 


Item 14. Directors and Executive Officers of the 
Registrant. Unchanged [New Item 9]. 


Item 15. Management Remuneration and 
Transactions. Unchanged [New Item 10]. 


Signatures. Revised. 


Instructions as to Financial Statements. Deleted 
[Replaced by New Item 8]. 


Instructions as to Exhibits. Revised [Per New 
Regulation S-K Item 7]. 





It is interesting to note, however, that studies such 
as that conducted by Professors Lucia S. Chang and 
Kenneth S. Most at Florida Interantional University 
indicate that the typical “unsopisticated small 
investor” often is quite sophisticated. L. Chang and 
K. Most, Financial Statements and Investment 
Decisions (1979). 
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Supplemental Information. Revised. 


The new Form 10-K consists of four parts containing 
the items outlined below. The information required 
by Parts | and Il, or any portion thereof, at the 
registrant's option, may be supplied by incorpor- 
ating the information from an annual report to 
security holders either furnished to the Commission 
pursuant to Rule 14a-3(b) or Rule 14c-3(a) or 
otherwise meeting the requirements of Rule 14a- 
3(b), provided the incorporated portion contains the 
disclosure required by the appropriate items of Parts 
| and Il of Form 10-K. Conversely, the information 
required by Part IIl must be supplied by 
incorporating by reference from the election of 
directors proxy statement (or information 
statement), if such statement has been or will be 
filed within 120 days of the end of the fiscal year. 


Outline of New Form 10-K 
General Instructions. 
Cover Page. 

Part | 

Item 1. Business. 

Item 2. Properties. 

Item 3. Legal Proceedings. 


Item 4. Security Ownership of Certain Beneficial 
Owners and Management. 


Part Il 


Item 5. Market for the Registrant's Common Stock 
and Related Security Holder Matters. 


Item 6. Selected Financial Data. 


Item 7. Management’s Discussion and Analysis of 
Financial Condition and Results of Operations. 


Item 8. Financial Statements and Supplementary 
Data. 


Part III 


Item 9. Directors and Executive Officers of the 
Registrant. 
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Item 10. Management Remuneration and 
Transactions. 


Part IV. 


Item 11. Exhibits, Financial Statement Schedules 
and Reports on Form 8-K. 


Signatures. 
Supplemental Information 


Discussion of Items in New Form 10-K Which Are 
Unchanged From Previous Form 10-K 


Item. 2. Properties. [Item 3 of previous Form 10-K]. 


Except for the numbering, this Item is unchanged 
from the existing Item, “Properties” (Item 2 of 
Regulation S-K). 


A thorough analysis was made of Item 2 of 
Regulation S-K. consideration was made of such 
factors as the comments recived on the Item when it 
was Originally proposed for comment in May of 
1977°*° as well as of comments received pursuant to 
the January 15, 1980 proposing release."! Virtually 
all the commentators addressing the Item felt it 
should not be changed. Accordingly, on the basis of 
the careful work that originally went into drafting 
Item 2, the Commission’s short experience with the 
item (since March 31, 1978), the weight of the 
comments in favor of no change, and the importance 
of maintaining the integrity of Regulation S-K with its 
attendant value to the integration of Form 10-K into 
Securities Act filings, the Commission has decided 
that Item 2 should not be revised at this time. 


Item 3. Legal Proceedings. [Item 5 of previous Form 
10-K] 


Except for the numbering the Item is unchanged 
from the previous Item 5, “Legal Proceedings,” was 
recently adopted (July 28, 1978)'? and only a few 





10Securities Act of 1933 Release No. 5826 (May 10, 
1977) [42 FR 26010]. 


Securities Act of 1933 Releae No. 6176 (January 
15, 1980) [45 FR 5972]. 


\2ecurities Act Release No. 5949 (July 28, 1979) 
[43 FR 34402]. 
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commentators felt that any changes should be 
made. Accordingly, the Commission does not 
believe it is necessary to revisit this disclosure at the 
present time. 


Item 4. Security Ownership of Certain Beneficial 
Owners and Management. [Item 13 of previous Form 
10-K] 


Item 9. Directors and Executive Officers of the 
Registrant. [Item 14 of previous Form 10-K] 


Item 10. Management Remuneration and 
Transactions. [Item 15 of previous Form 10-K] 


All three of these Items have recently been the 
subject of the comment process, Item 10 (Item 15 of 
previous Form 10-K; also Item 4 of Regulation S-K) 
having been adopted as recently as December 4, 
1978.'? Certain aspects of these Items are still being 
reconsidered at the present time. Accordingly, the 
Commission does not feel it appropriate or 
necessary to amend these Items now. 


Discussion of Items In Previous Form 10-K Which 
have Been Deleted From New Form 10-K 


Item 2. Summary of Operations. 


The basis for deleting this Item is contained in the 
discussion of the new Item 6 relating to selected 
financial data. Briefly, however, this Item was 
deleted as a consequence of two basic decisions. 
First, the Commission believes that five-year 
information is relevant primarily where it can be 
related to trends in the registrant’s continuing 
operations. The Summary was not limited to this 
type of information about trends. Second, as aresult 
of the change of focus of Management’s Discussion 
and Analysis to a discussion of the financial 
sttements, which now include statements of income 
for three years, the Summary of Operations is no 
longer the subject of that discussion and, therefore, 
its presentation is no longer needed. Although 
several commentators disagreed with this deletion, 
the overwhelming majority approved it. 


Because of the deletion of the Summary of 
Operations from the Form 10-K and the insertion of 
Selection Financial Data, corresponding changes 
are being made in a number of Securities Act and 
Exchange Act forms, such as Form S-1 (17 CFR 
239.11) and Form 10 (17 CFR 249.210) (See Text of 
Proposed Forms and Rules). 
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The Office of the Chief Accountant is currently 
considering the comments received in response toa 
concept release (Securities Act Release No. 6196, 
March 7, 1980 [45 FR 16498] which addresses the 
utility of historical and pro forma ratios of earnings to 
fixed charges and earnings to combined fixed 
charges and preferred dividends (“ratios”). A rule 
proposal is expected to be considered in the near 
future. However, until amended rules are adopted, 
the present requirements for presentation of the 
ratios must be maintained. For this reason, the 
present ratio instructions in the Summary of 
Operation Items of Forms S-1,S-11 (17 CFR 239.18), 
10 and 10-K and inthe Statements of Income Item of 
Form S-7 (17 CFR 239.26) (Items which are being 
deleted by this release) are being retained in the 
forms as part of the new item entitled “Selected 
Financial Data.” It should be noted that these ratio 
requirements are being included in the Forms as an 
interim measure and are expected to be revised and 
perhaps placed elsewhere in the future. 


Item 4. Parents and Subsidiaries. 


In the proposed new Form 10-K, the Commission 
deleted this Item in favor of a new exhibit requiring a 
list of “all” subsidiaries as suggested by the Advisory 
Committee. While a few commentators stated that 
no such exhibit, in any form, should be required, 
most commentators did not object to the exhibit if 
insignificant subsidiaries need not be named. The 
Commission agrees with the commentators that 
listing all subsidiaries would be too burdensome and 
accordingly has decided to adopt the exhibit with 
only the names of significant subsidiaries being 
required. 


Item 6. Increases and Decreases in Outstanding 
Securities and Indebtedness. 


Item 7. Changes in Securities and Changes in 
Security for Rgistered Securities. 


Item 8. Defaults Upon Senior Securities. 


Item 10. Submision of Matters to a Vote of Security 
Holders. 


Item 11. Indemnification of Directors and Officers. 





3$ecurities Act Release No. 6003 (Dec. 4, 1978) [43 
FR 58181]. 
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The above five Items were omitted by the Advisory 
Committee from its Form 10-K, were the subject of 
an express inquiry in Release No. 34-15068,'* and 
were also the subject of comments in Release No. 
33-6176. A significant number of commentators on 
both Releases agreed with the Advisory Committee 
that al! of these Items should be deleted, either 
because the information called for is not generally 
useful (this was felt to be particularly true of Item 11, 
Indemnification of Directors and Officers) or 
because the information is available elsewhere (i.e., 
in Form 10’s, Form 10-Q’s, or in the financial 
statements). Several commentators indicated that 
this information would have to be disclosed either in 
the text or in the notes to the financial statements, if 
material, even if there is no specific item 
requirement covering the particular event or 
transaction. The Commission agrees with these 
commentators and accordingly has omitted these 
items from the new Form 10-K. 


Item 9. Approximate Number of Equity Security 
Holders. 


This Item has been deleted, but the substance has 
been added to new Item 5 of Form 10-K [New Item 9 
of Regulation S-K], which deals with market 
information concerning the registrant’s common 
stock and related security holder matters. The 
Commission believes that the information 
concerning the number of holders of common stock 
will have greater utility in this context. The 
commentators, to the extent they addressed this 
Item, generally agreed with this approach. 


Discussion of Form 10-K Items and Instructions 
Which Are New or Are Revised From Current Form 
10-K 


General Instruction A. Rule As to Use of Form 10-K. 


A technical amendment has been made to this 
Instruction to make it clear that only the schedules 
under Article 12 of Regulation S-X, and not all 
financial statement schedules, may be filed up to 
120 days after the end of the fiscal year. 


General Instruction D. Signatures and Filing of 
Report. 





4Securities Exchange Act Release No. 15068 
(August 16, 1978) [43 FR 37460]. 
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In the January 15, 1980 Release, it was proposed 
that this Instruction be expanded to require that the 
Form be signed on behalf of the issuer by the 
registrant's principal executive officer or officers, its 
principal financial officer, its controller or principal 
accounting officer, and by at least a majority of the 
board of directors or persons performing similar 
functions. 


Many commentators either did not address or did 
not oppose requirements as to additional officers’ 
signatures. However, the proposed change 
concerning directors’ signatures was disapproved of 
by most of the commentators. The main thrusts of 
the objections to director signatures were concerns 
over the expense and logistics of obtaining the 
signatures in a timely fashion or over the extent, if 
any, to which the signatures might increase director 
liability. Moreover, few of those responding thought 
that signing the Form 10-K would appreciably 
increase director awareness of or participation in its 
preparation. 


The Commission has given careful consideration to 
the objections of the commentators concerning 
director signatures. It has, nevertheless, concluded 
that a requirement for the signatures of a majority of 
a registrant’s directors—in addition to those of its 
principal executive officer, its principal financial 
officer, and its controller or principal accounting 
officer—is an appropriate one under the 
circumstances. The Commission believes that just 
as its rules and the administrative focus of the 
Division of Corporation Finance are being realigned 
to reflect the shift in emphasis toward relying on 
periodic disclosure under the Exchange Act, so too 
the attention of the private sector, including 
management, directors, accountants, and 
attorneys, must also be refocused towards Exchange 
Act filings if a sufficient degree of discipline is to be 
instilled in the system to make it work. With an 
expanded signature requirement, the Commission 
anticipates that directors will be encouraged to 
devote the needed attention to reviewing the Form 
10-K and to seek the involvement of other 
professionals to the degree necessary to give 
themselves sufficient comfort. In the Commission’s 
view, this added measure of discipline is vital to the 
disclosure objectives of the federal securities laws, 
and outweighs the potential impact, if any, of the 
signature on legal liability. The Commission has 
given attention to the concerns of commentators 
over the expense and logistics of obtaining the 
requisite signatures, but believes they do not 
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constitute an undue obstacle to the imposition of 
this requirement.!® 


The Commission recognizes, however, that this 
requirement may result in certain hardships and 
inconveniences. It has therefore instructed the staff 
to report to it on the results of imposing the 
requirement after an appropriate time has passed, 
and the Commission will revisit the question if such 
action appears necessary or appropriate at that 
time. 


General Instruction F. Information as to Employee 
Stock Purchase, Savings and Similar Plans. 


The substance of this instruction has not been 
changed although some confusing and unnecessary 
language has been deleted. 


General Instruction G. 
Incorporated by Reference. 


Information to be 


First, this Instruction includes the requirement as to 
incorporation by reference contained under 
Instruction F of the previous Form 10-K. Second, it 
reflects the change from the proposals, as discussed 
above, making the incorporation of certain annual 
report to security holders information optional with 
the registrant rather than mandatory. Third, the 
requirement in the proposal that the annual report to 
security holders and the proxy be delivered with the 
Form 10-K has been deleted. Upon analyzing the 
comments and the existing requirements, it became 
evident that the existing Form 10-K delivery 
requirements encompassed only existing security 
holders. As such persons already receive the annual 
report and proxy, the Commission believes that the 
proposed requirement was an unnecessary and 
burdensome expansion of a registrant’s duties. 
Accordingly, it was deleted. 


General Instruction H. Registrants Filing on Form S- 
18. 


The language of this Instruction has been revised, 
for purposes of clarity, from that contained in the 
previous Form 10-K. This revision is intended to 
make it clear that persons filing on Form 10-K who 
are allowed to use Form S-18 disclosure for certain 
items are only permitted to follow the Form S-18 
disclosure requirements, as differentiated from 
being permitted to use the actual disclosures 
contained in their Form S-18, which may be out of 
date for Form 10-K purposes. 
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Cover Page 


The requirement that the number of common shares 
outstanding be disclosed has been revised to be 
given as of the most recent practicable date, rather 
than as of the year end. This disclosure is included in 
the Form for purposes of Rule 144 under the 
Securities Act, and having the information more 
current is believed to be of greater value than having 
information which is usually almost 90 days old 
when filed. 


Two technical changes have also been made in the 
cover page. The first requires disclosure of the 
market value of the voting stock held by non- 
affiliates of the registrant. The purpose of this 
change is to obtain data to be evaluated in 
connection with possible future changes in the 
eligibility requirement of various Securities Act 
registration forms. The second requires, for 
microfiche purposes, a listing of the documents 
incorporated by reference. 


Item 1. Business. 


This Item merely incorporates the revised Item 1 of 
Regulation S-K with the exception that the 
discussion of the development of the registrant’s 
business need only include developments since the 
beginning of the fiscal year. 


In Release No. 33-6176 it was proposed to amend 
paragraph (b) of Item 1 of S-K to conform to the 
proposed new three-year requirement for 
statements of income. In addition, two specific 
questions were asked: Commentators were asked to 
consider (1) the advisability of requiring Item 1 
disclosure to be included in annual reports to 
security holders in its current form or as modified by 
proposed changes; and (2) the advisability of 
conforming the present detailed segments reporting 
requirements in paragraph (b) of Item 1 to the 
similar but somewhat less extensive requirements in 
SFAS 14. 


The Commission agrees with the commentators that 
to require Item 1 disclosure to be included in the 
annual report to security holders may seriously 


‘affect that document's readability. However, the 





“See, e.g., Instruction D to Form 10-K and also Rule 
i2b-11(b) relating to the signing of reports. 
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Commission believes that to reduce the Item 1 
segment disclosure to conform to SFAS 14 would 
result in the loss of some relevant and material 
information. Accordingly, the Commission has 
decided to make only three changes in the Item 1 
segment requirements: (1) amend relevant portions 
to conform to the new three-year requirements for 
statements of income; (2) delete transitory 
provisions no longer needed; and (3) delete the 
requirement for information on intraenterprise sales 
due to the marginal disclosure received in response 
to this requirement in the past. Notwithstanding the 
changes to be made in the segment data 
requirements, however, it should be noted that 
significant trend data might still be presented in the 
Selected Financial Data called for under Item 6 of 
the new Form 10-K, and some registrants might find 
it advisable to include five-year selected segment 
data in that context. 


A thorough analysis was made of the other 
provisions of Item 1 of Regulation S-K prior to the 
issuance of the January 15, 1980 release. 
Consideration was given to such factors as the 
comments received on the Item when it was 
originally proposed for comment in May of 1977,'° 
as well as to comments received on the existing 
Form 10-K inthe Commission’s release of August 16, 
1978.'’? Moreover, most commentators 
addressing the Item in response to the January 15, 
1980 release wanted Item 1 kept generally intact. 
Accordingly, on the bases of the careful work that 
went into drafting Item 1, the Commission’s short 
experience with the Item (since March 31, 1978), 
the importance of maintaining the integrity of 
Regulation S-K as it relates to Securities Act filings, 
and the recent comments, the Commission believes 
that no substantive revisions other than the one 
referred to above should be made at this time. 


Item 4. Security Ownership of Certain Beneficial 
Owners and Management. 


While there has been no change in the language of 
this Item, which utilizes existing Item 6 of Regulation 
S-K, it should be noted that this disclosure has been 
moved from Part Ill of the new Form 10-K, the Part 
which can be completed by incorporation of a proxy 
or information statement, to Part |. The reason forthe 
move is to eliminate the necessity of amending Form 
10-K in the future if certain revisions in the proxy 
statements now being considered are adopted. 
These revisions would focus beneficial ownership, 
for proxy purposes, on voting power, leaving Item 6 
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of Regulation S-K as a non-proxy item. 


Item 5. Market for the Registrant's Common Stock 
and Related Security Holder Matters. 


This Item contains the disclosure required by new 
Item 9 of Regulation S-K which must be included 
both in the annual report to security holders and in 
the Form 10-K (incorporation by reference from the 
annual report to security holders being optional with 
the registrant). As proposed, this new S-K Item 
required market information for all of the registrant's 
securities, the number of equity security holders, 
and information on dividends paid as well as on 
dividend policy. 


The proposed item constituted an amalgam of 
paragraph (8) of Rule 14a-3 [17 CFR 240.14a-3] 
(which required market price information to be 
included in the annual report to security holders), 
Guide 26 of the Guides for Preparation and Filing of 
Registration Statements under the Securities Act of 
1933 (17 CFR 231.4936) [which required a 
statement of a registrant’s dividend policy], and Item 
9 of the previous Form 10-K (which required 
information as to the approximate number of equity 
security holders.) The January 15, 1980 proposing 
release also asked commentators to consider 
whether the Item should be expanded to require the 
presentation of market data either of a general 
nature or of an industry specific nature and whether, 
if such date were required, it should be presented in 
one or more specific graphic forms. 


The commentators pointed out that the market data 
requirements, as proposed, would include debt 
securities, which was much broader disclosure 
than the Commission had ever previously required 
and of debatable value. The Item accordingly has 
been revised to limit the market data to that for 
common stock only, which is the most relevant 
market information for most investors and users. 
The Commission has also amended the requirement 
on dividend policy to make such disclosure 
completely optional with the registrant. This change 





‘6Securities Act Release No. 5826 (May 10, 1977) 
[42 FR 26010]. 


“Securities Exchange Act Release No. 15068 
(August 16, 1978) [43 FR 37460]. 
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was made since it appears that dividend policy 
requirements generally have not elicited meaningful 
disclosure, but rather have resulted in meaningless 
boilerplate. The title of the Item has accordingly 
been changed to reflect the deletion of the dividend 
policy requirement. 


An additional instruction has been added to obtain 
data on currency restrictions, taxation, etc. on 
dividends payable to United States holders of foreign 
securities. Concurrently, the Commission is also 
rescinding Guide 26, Statement of Dividend Policy, 
from the Guides for Preparation and Filing of 
Registration Statements Under the Securities Act of 
1933. Finally, it was decided not to implement the 
inquiries concerning possible market data 
disclosure, largely because it is generally difficult to 
relate any index to a particular registrant. 


Item 6. Selected Financial Data. 


In the Form 10-K as proposed in Release No. 33- 
6176 the Summary of Operations called for under 
Item 2 of the previous Form 10-K was deleted and in 
lieu thereof a new item calling for Selected Financial 
Data was inserted (which would become new item 
10 of Regulation S-K). This new requirement was 
designed to present significant five-year trend data 
relating to a registrant’s financial condition and 
results of continuing operations. Although a 
registrant, under the proposal, was permitted to 
include other financial information in addition to 
that specified, it was expected that any presentation 
of additional information would not unnecessarily 
emphasize income or revenues as opposed to other 
components of financial condition. 


The deletion of the present summary and the 
substitution of Selected Financial Data‘® 
reflected the Commission’s concern that operations 
summaries have duplicated information otherwise 
available in income statements and may have 
unduly emphasized income over other enterprise 
performance measures. The Commission 
recognized that a detailed specification of the 
contents or format of a summary might not cure the 
perceived deficiencies. Accordingly, it hoped that 
the proposal would strike a reasonable balance be- 
tween specified content and a flexible approach 
which permits registrants to select that data which 
best indicates performance. For example, those 
registrants who present the information relating to 
the impact of inflation and current prices on their 
business required by SFAS 331° would be 
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encouraged to combine the summary information 
required by SFAS 33 with the information required 
by the proposed new Item. 


Almost all the commentators favored the deletion of 
the Summary of Operations, and most of these also 
approved of the Selected Financial Data Item as a 
disclosure concept, although a significant number 
objected to certain specific aspects of it. For 
example, a number believed elements such as cost 
of sales and interest expense should be included 
while others questioned the value of including 
working capital or some other measure of liquidity in 
the Item. The Commission has decided to adopt 
Item 6, but has determined not to increase the 
disclosure requirements of the Item as proposed or 
its specificity in order to avoid decreasing a 
registrant’s flexibility. However, the Item clearly 
encourages registrants to include those additional 
elements which they believe will aid investors and 
other users. The requirement to include working 
capital or some other measure of liquidity has been 
deleted. The Commission has concluded that there 
are potentially numerous indicators of liquidity in a 
given business and to require display of each for five 
years may be impractical. Further, the Commission 
believes that the disclosures required by the new 
Management's Discussion and Analysis should be 
adequate to address liquidity and trends therein. 
Finally, the instruction concerning SFAS 33 has been 
slightly revised to make it clear that the SFAS 33 data 
may be combined with this Item. 


Item 7. Management's Discussion and Analysis of 
Financial Condition and Results of Operations. 


The Form 10-K, as proposed, incorporated an 
entirely restructured Management’s Discussion and 
Analysis. Additionally, this Item was moved from the 
Guides to become new Item 11 in Regulation S-K. 


The major features of the proposed new Item were as 
follows: 





18See the discussion of the deletion of the summary 
of Operations on page 18 supra (Discussion of Items 
in Previous Form 10-K Which Have Been Deleted 
From New Form 10-K; Item 2. Summary of 
Operations) regarding the inclusion of certain ratios 
from the Summary into Selected Financial Data. 


‘Financial Reporting and Changing Prices.” 
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(1) The discussion was to be focused on the financial 
statements and no longer centered upon a summary 
of operations. Indeed, as has been indicated above, 
the Summary of Operations would be eliminated. 


(2) The proposed Item called for discussion of at 
least three financial aspects of the registrant’s 
business—liquidity, capital resources, and results of 
operations. 


(3) Within each area of the discussion there would be 
emphasis upon favorable or unfavorable trends and 
upon the identification of significant events or 
uncertainties. 


(4) A discussion focused on individual segments 
would be required only if, in the registrant’s 
judgment, it would be appropriate to an 
understanding of the registrant’s business. 


(5) Information concerning the effects of inflation 
and changing prices would be required. 


(6) The percentage tests and line-by-line analysis 
encouraged by the present requirements contained 
in Guides 1 and 22 *° would be eliminated. However, 
the proposed Item indicated that the causes for 
material changes in line items should be discussed. 


(7) The proposed Item would not specifically require 
projections or other forward-looking information, 
although the presentation of this type of information 
on a voluntary basis would be encouraged. 


(8) No specific provisions with respect to the 
location of management’s discussion in the annual 
report to security holders were included. 


The changes in Management's Discussion and 
Analysis were proposed as the result of the 
Commission’s concerns that the disclosure elicited 
by the present requirement of Guides 1 and 22 is not 
fulfilling originally contemplated objectives. 
Instead, existing percentage tests are applied 
without regard to any concept of materiality or 
significance to the registrant’s business. 
Accordingly, although some portions of the resulting 
discussion may be meaningful, the meaningful 
discussion is often obscured by the inclusion of 
material which is of little relevance. 


The Commission was also concerned that the focus 
of the requirements of Guides 1 and 22 may be too 
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narrow. In today’s environment there is a growing 
need to analyze an enterprise’s liquidity and capital 
resources, in addition to its revenues and income. 
The narrow approach set forth in Guides 1 and 22 
does not ordinarily produce a discussion which 
focuses upon the financial condition of the 
enterprise as a whole. 


Finally, the Commission, as it has indicated on a 
number of occasions, was concerned about the 
adequacy of disclosures with respect to the impact 
of inflation and changing prices on individual 
registrants’ businesses. Although the Commission 
does not believe that it would be appropriate at this 
time to expand the applicability of SFAS 33 beyond 
that established by the Financial Accounting 
Standards Board, it does believe that all registrants, 
including those which are not required to present 
SFAS 33 information, should make some textual 
presentation with respect to these matters. In this 
regard the Commission believes that Management’s 
Discussion and Analysis should contain information 
which changes the potentially confusing situation 
involving inflation impact disclosure into a 
meaningful discussion of the effects of changing 
prices on the registrant's business. 


The Management’s Discussion and Analysis, as 
proposed, evoked extensive and diverse responses 
from the commentators. Some rejected it in its 
entirety, others endorsed it to the letter. Some felt 
that is was too specific and eliminated needed 
flexibility, others wanted more specific guidance. 
The main areas of concern, however, were three: 
First, there were various problems with the concepts 
of liquidity and capital resources; second, there was 
general disapproval of any disclosure requirements 
relating to inflation and changing prices, and third, 
there were various objections to those aspects of the 
Item which were seen as forward looking. 


As was stated earlier in this release and in the 
proposing release, the Commission believes there is 
a growing need in today’s environment to analyze 





20Guides for Preparation and Filing of Registration 
Statements Under the Securities Act of 1933 (17 
CFR 231.4936). 
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enterprise liquidity and capital resources.” 
Therefore, the disclosure requirements concerning 
liquidity and capital resources have been retained, 
although in somewhat modified form. While the 
Commission recognizes that the terms “liquidity” 
and “capital resources” lack some precision in 
definition, it is believed that additional specificity 
would decrease the flexibility needed by manage- 
ment for a meaningful discussion. Moreover, the 
liquidity section has been revised to de-emphasize 
working capital and to emphasize the right and 
obligation of management to use whatever liquidity 
parameters they deem to be most appropriate. 


In a similar manner, the Commission believes that 
disclosure on inflation and changing prices should 
be retained despite the early state of its develop- 
ment. Revisions have been made, however, to clarify 
that nothing more than SFAS 33 data is needed from 
those required to supply it and that the SFAS 33 type 
of detailed analysis is not necessary for those 


smaller registrants not required to comply with SFAS 
33. 


An effort also has been made to distinguish between 
those aspects of the Items which are entirely forward 
looking in nature, and hence encouraged but not 
mandated, and those mandated aspects which, 


although they look to the future, are basically 
present fact, such as a future labor cost increase 
established by an existing contract which will clearly 
increase future costs. 


A number of other changes of a lesser nature have 
been made, often in response to specific comments. 
It is indicated that liquidity and capital resources 
discussions may be combined. Segment disclosure, 
if made, need not include every segment and 
registrants may use other breakdowns, such as 
company subdivisions, if investor understanding 
would thereby be improved. Causes of material 
changes in line items need be described only to the 
extent necessary to an understanding of a 
registrant’s business as a whole. Foreign registrants 
are permitted to use their own country’s version of 
SFAS 33, if it exists, and are required to discuss any 
governmental factors having a material impact on 
United States security holders. 


Finally, as suggested in the proposing release, this 
new Item I! of Regulation S-K is also being made a 
part of other Securities Act and Exchange Act forms 
(See Text of Amended Forms, Rules and Guides). 
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Item 8. Financial Statements and Supplementary 
Data. 


Concurrently with the publication of this release the 
Commission, under cover of separate releases, is 
adopting uniform financial statement instructions 
and various amendments to Regulation S-X which 
are designed to facilitate the implementation of the 
proposed integrated disclosure system.?? 
Although reference should be made to the two 
adopting releases for full details, the principal goals 
of the amendments are to adopt uniform three-year 
income statement and statement of changes in 
financial position and two-year balance sheet 
requirements for all registration forms as well as for 
the annual report to security holders and Form 10-K, 
and to eliminate, to the extent possible, the 
differences between the requirements of generally 
accepted accounting principles and those of 
Regulation S-X. 


However, the Commission has determined to retain 
the substance of former Instruction 9 of the 
Instructions as to Financial Statements of Form 10-K 
for registrants using Form S-18. Thus, this Item 8 
provides that a registrant may include audited 
financial statements prepared in accordance with 
generally accepted accounting principles in the 
Form 10-K which it files for the year in which it had a 
registration statement on Form S-18 become 
effective. The financial statements would include 
consolidated statements of income, statements of 
changes in financial condition, and statements of 
other stockholders’ equity for the registrant’s two, 
rather than three, most recently ended fiscal years 
and a balance sheet as of the end of each of those 
years. For the earlier of the two years, the registrant 
would furnish financial statements and the balance 
sheet previously disclosed in its Form S-18. After this 
first Form 10-K is filed, compliance with 





71The Commission is aware of the Financial 
Accounting Standards Board’s project on Funds 
Flows and Liquidity and does not intend to preempt 
that project in any way by proceeding with these new 
disclosure requirements. Moreover, the 
Commission intends to re-examine these 
requirements in the light of the findings of that 
project, when completed. 


Securities Act Release Nos. 6233 and 6234 
(September 2, 1980). 
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Regulation S-X would be phased prospectively into 
effect. Two minor technical amendments designed 
to clarify the application of the instruction as 
discussed in Securities Act Release No. 604923 also 
have been made. 


Item 11. Exhibits, Financial Statement Schedules, 
and Reports on Form 8-K. 


Recently, in Release No. 33-62307*, the 
Commission adopted extensive revisions in the 
general exhibit requirements applicable to a 
number of forms including the Form 10-K. An addi- 
tion has been made to this Item as adopted in 
Release No. 33-6230 to label the financial 
statements and schedules which are filed in Part IV 
of the Form 10-K but which are not required in the 
annual report to security holders pursuant to Rule 
14a-3 (or Rule 14c-3) as “financial statement 
schedules.” The reason for the new term “financial 
statement schedules” is to distinguish such 
documents from the other exhibits filed as part of 
Form 10-K for purposes of Form 10-K mailings to 
security holders and for microfiche processing, 
among others. For example, secyrity holders 
requesting a copy of the Form 10-K from a registrant 
will receive, at no charge, copies of the financial 
statement schedules but will not receive copies of 
any exhibits. 


Finally a new exhibit requiring the preparation of a 
list of the registrant’s significant subsidiaries and 
setting forth limited data concerning subsidiaries 
has been added to the recently adopted Item 7, Ex- 
hibits, of Regulation S-K. This list replaces Item 4 of 
the previous Form 10-K and would be repeated in 
each annual filing or an express reference to the 
most recent list filed would be included. 


Signatures. 


This section has been amended, as explained above, 
to provide for the signatures of a registrant’s 
principal executive officer or officers, its principal 
financial officer, its controller or principal 
accounting officer, and at least a majority of its board 
of directors or persons performing similar functions. 


Supplemental Information to be Furnished With 
Reports Filed Pursuant to Section 15(d) of the Act by 
Issuers Which Have Not Registered Securities 
Pursuant to Section 12 of the Act. 

This section has been amended to make it clearthat 
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any materials incorporated by reference into the 
Form 10-K, and hence already furnished to the 
Commission, need not be supplied again pursuant to 
the provisions hereunder. 


Amendments to Form 10 Under the Exchange Act— 
Discussion. 


The changes in Form 10 reflect the deletion of Item 
2, Summary of Operations, and its replacement by 
Regulation S-K Items 10 and 11, Selected Financial 
Data and Management’s Discussion and Analysis of 
Financial Condition and Results of Operations, 
respectively. 


Amendments to Forms S-1, S-7, S-11 Under the 
Securities Act—Discussion. 


The changes in the above Forms reflect the deletion 
of the Summary of Operations and Statements of 
Income from these Forms and thier replacement by 
Regulation S-K Items 10 and 11, Selected Financial 
Data and Management’s Discussion and Analysis of 
Financial Condition and Results of Operations, 
respectively. The Commission, however, has 
decided not to delete or amend, at this time, the 
Summary of Earnings requirements in Item 14 of 
Schedule 14A which contains the Summary of 
Earnings requirements for Form S-14. 


Amendments to Rule 14a-3 and Rule 14c-3— 
Discussion. 


The changes in Rule 14a-3 and Rule 14c-3 are 
minimal and are basically technical in nature, that 
is, they are made to reflect other substantive rule 
and regulation amendments adopted in this release 
and the two accounting releases.*° Subparagraphs 





23Securities Act Release No. 6049 (April 3, 1979) [44 
FR 21562]. 


Securities Act Release No. 6230 (August 27, 
1980). 


Securities Act Release Nos. 6233 and 6234 
(September 2, 1980). 
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(b)(1),2 (b)(2), and (b)(3) of Rule 14a-3 and 
subparagraphs (a)(1),?” (a)(2), and (a)(3) of Rule 
14c-3 are amended to reflect the proposed new 
uniform Regulation S-X financial statement 
instructions. Subparagraph (b)(4) of Rule 14a-3 and 
subparagraph (a)(4) of Rule 14c-3 are revised to 
delete the reference to the Summary of Operations 
and to replace it with proposed Items 10 and 11 of 
Regulation S-K, Selected Financial Data and 
Management's Discussion and Analysis of Financial 
Condition and Results of Operations, respectively. 
The disclosure currently contained in subparagraph 
(b)(8) of Rule 14a-3 and subparagraph (a)(8) of Rule 
14c-3 is deleted and a reference to the new 
Regulation S-K Item 9, Market Price of the 
Registrant's Common Stock and Related Security 
Holder Matters, which is a revised and expanded 
version of that subparagraph, is inserted. 
Subparagraph (b)(9) of Rule 14a-3 and 
subparagraph (a)(9) of Rule 14c-3 are expanded to 
indicate that if a registrant prepares an annual report 
to security holders which meets all the Form 10-K 
disclosure requirements, it need not also supply a 
Form 10-K to requesting security holders. In addition 
these two Items are revised to indicate that the 
“financial statement schedules” are to be delivered 
to requesting security holders. Finally, 
subparagraph (c) of Rule 14a-3 and subparagraph 
(b) of Rule 14c-3 are revised to reflect the fact that 
General Instruction G to the new Form 10-K permits 
certain information from the annual report to 
security holders to be incorporated by reference into 
the Form 10-K and that such parts of the annual 
report are therefore “filed” for purposes of Section 
18 of the Exchange Act. 


Amendments to Guides for Preparation and Filing of 
Reports and Registration Statements Under the 
Securities Exchange Act of 1934—Discussion. 
Guide No. 1 Summary of Operations 

This Guide is rescinded due to the deletion of Item 2, 


Summary of Operations, from Form 10-K and Form 
10. 


Guide No. 4 Integrated Reports to Shareholders. 


The revisions in this Guide are minimal and are only 
technical changes necessitated by the changes in 


Form 10-K and in the annual report to security 
holders. 


Amendments to Guides for Preparation and Filing of 
Registration Statements under the Securities Act of 
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1933—Discussion. 
Guide No. 22 Summary of Earnings. 


This Guide is rescinded due to the deletion of 
Summary of Operations and the Statements of 
Income from Forms S-1, S-7, and S-11. 


Guide No. 26 Statement of Dividend Policy. 


This Guide is rescinded as no longer necessary and 
appropriate in view of the adoption of Item 9 of 
Regulation S-K, as discussed above. 


TEXT OF AMENDED FORMS, RULES AND GUIDES 
17 CFR Chapter II is amended as follows: 


PART 249—FORMS, SECURITIES EXCHANGE ACT 
OF 1934 


1. By amending §249.310 to read as follows: 


§249.310 Form 10-K, annual report pursuant to 
sections 13 or 15(d) of the Securities Exchange Act 
of 1934. 


This form shall be used for annual reports pursuant 
to sections 13 or 15(d) of the Securities Exchange 
Act of 1934 for which no other form is prescribed. 
Reports on this form shall be filed within 90 days 
after the end of the fiscal year covered by the report. 
However, all schedules required by Article 12 of 
Regulation S-X may, at the option of the registrant, be 


70-On April 17, 1980, the Commission issued 
Accounting Series Release No. 277 [45 FR 27747] 
which announced the adoption of amendments to 
Regulation S-X that permit oil and gas producers to 
disclose certain required information as 
supplemental information accompanying, but 
outside, the financial statements. However, the 
Commission did not intend by this action to affect its 
proposal in Securities Act Release No. 6176 to 
require disclosure in annual reports to security 
holders of all financial information required by 
Regulation S-X except certain exhibits and financial 
statement schedules. An instructional note has 
accordingly been added to the amendments to Rule 
14a-3(b)(1) and Rule 14c-3(a)(1) to clarify that 
annual reports to security holders must include the 
information required by revised Rule 4-10(k) of 
Regulation S-X. 





271d. 


Volume 20, No. 17, September 16, 1980 





filed as an amendment to the report not later than 
120 days after the end of the fiscal year covered by 
the report. Such amendment shall be filed under 
cover of Form 8. 


FORM 10-K 
SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 
20549 


FORM 10-K 


Annual Report Pursuant to Section 13 or 15(d) of 
The Securities Exchange Act of 1934 


GENERAL INSTRUCTIONS 
A. Rule as to Use of Form 10-K. 


This Form shall be used for annual reports pursuant 
to section 13 or 15(d) of the Securities Exchange Act 
of 1934 (the “Act’) for which no other form is 
prescribed. Reports on this form shall be filed 
within 90 days after the end of the fiscal year covered 
by the report. However, all schedules required by 
Article 12 of Regulation S-X may, at the option of the 
registrant, be filed as an amendment to the report 
not later than 120 days after the end of the fiscal year 
covered by the report. Such amendment shall be 
filed under cover of Form 8. 


B. Application of General Rules and Regulations. 


(1) The General Rules and Regulations under the Act 
(17 CFR 240) contain certain general requirements 
which are applicable to reports on an form. These 
general requirements should be carefully read and 
observed in the preparation and filing of reports on 
this Form. 


(2) Particular attention is directed to Regulation 12B 
which are applicable to reports on any form. These 
general requirements should be carefully read and 
used, the legibility of the report, the information to be 
given whenever the title of securities is required to 
be stated, and the filing of the report. The definitions 
contained in Rule 12b-2 should be especially noted. 
See also Regulations 13A and 15D. 

C. Preparation of Report. 

(1) This Form is not to be used as a blank form to be 
filled in, but only as a guide in the preparation of the 
report on paper meeting the requirements of Rule 
12b-12. Except as provided in General Instruction G, 
the answers to the items shall be prepared in the 
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‘financial 


manner specified in Rule 12b-13. The report shall 
contain the item numbers and captions of all items 
but the text of such items may be omitted. 


(2) Except where information is required to be given 
for the fiscal year or as of a specified date, it shall be 
given as of the latest practicable date. 


(3) Attention is directed to Rule 12b-20, which 
states: “In addition to the information expressly 
required to be included in a statement or report, 
there shall be added such further material 
information, if any, as may be necessary to make the 
required statements, in the light of the 


circumstances under which they are made, not 
misleading.” 


D. Signature and Filing of Report. 


Three complete copies of the report, including 
statements, financial statement 
schedules, exhibits, and all other papers and 
documents filed as part thereof, and five additional 
copies which need not include exhibits, shall be filed 
with the Commission. 


At least one complete copy of the report, including 
financial statements, financial statement 
schedules, exhibits, and all other papers and 
documents filed as a part thereof, shall be filed with 
each exchange on which any class of securities of 
the registrant is registered. At least one complete 
copy of the report filed with the commission and one 
such copy filed with each exchange shall be 
manually signed. Copies not manually signed shall 
bear typed or printed signatures. 


The report shall be signed by the registrant, and on 
behalf of the registrant by its principal executive 
officer or officers, its principal financial officer, its 
controller or principal accounting officer, and by at 
least the majority of the board of directors or persons 
performing similar functions. 


E. Disclosure With Respect to Foreign Subsidiaries. 


Information required by any item or other 
requirement of this form with respect to any foreign 
subsidiary may be omitted to the extent that the 
required disclosure would be detrimental to the 
registrant. However, financial statements and 
financial statement schedules, otherwise required, 
shall not be omitted pursuant to this Instruction. 
Where information is omitted pursuant to this 
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Instruction, a statement shall be made that such 
information has been omitted and the names of the 
subsidiaries involved shall be separately furnished 
to the Commission. The Commission may, in its 
discretion, call for justification that the required 
disclosure would be detrimental. 


F. Information as to Employee Stock Purchase, 
Savings and Similar Plans. 


Attention is directed to Rule 15d-21 which provides 
that separate annual and other reports need not be 
filed pursuant to Section 15(d) of the Act with 
respect to any employee stock purchase, savings or 
similar plan if the issuer of the stock or other 
securities offered to employees pursuant to the plan 
furnishes to the Commission the information and 
documents specified in the Rule. 


G. Information to be Incorporated by Reference. 


(1) Attention is directed to Rule 12b-23 which 
provides for the incorporation by reference of 
information contained in certain documents in 
answer or partial answer to any item of a report. 


(2) The information called for by Parts | and II of this 
Form [Items 1 through 8 or any portion thereof] may, 


at the registrant's option, be incorporated by 
reference from the registrant’s annual report to 
security holders furnished to the Commission 
pursuant to Rule 14a-3(b) or Rule 14c-3(a) or from 
the registrant’s annual report to security holders, 
even if not furnished to the Commission pursuant to 
Rule 14a-3(b) or Rule 14c-3(a), provided such 
annual report contains the information required by 
Rule 14a-3. 


NOTE: In order to fulfill the requirements of Part | of 
Form 10-K the incorporated portion of the annual 
report to security holders must contain the 
information required by Items 1-4 of Form 10-K, to 
the extent applicable. 


(3) The information called for by Part III (Items 9 and 
10) shall be incorporated by reference from the 
registrant's definitive proxy statement (filed or to be 
filed pursuant to Regulation 14A) or definitive 
information statement (filed or to be filed pursuant 
to Regulation 14C) which involves the election of 
directors, if such definitive proxy statement or 
information statement is filed with the Commission 
not later than 120 days after the end of the fiscal year 
covered by the Form 10-K. However, if such 
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definitive proxy or information statement is not filed 
with the Commission in the 120-day period, the 
Items comprising the Part III information must be 
filed as part of the Form 10-K, or as an amendmentto 
the Form 10-K under cover of Form 8, not later than 
the end of the 120-day period. It should be noted that 
the information regarding executive officers called 
for by Item 3 of Regulation S-K may be included in 
Part | of Form 10-K under an appropriate caption. 
See Instruction 4 to Item 3(b) of Regulation S-K (17 
CFR 229.20). 


(4) No item numbers or captions of items need be 
contained in the material incorporated by reference 
into the report. However, the registrant’s attention is 
directed to Rule 12b-23(e) regarding the specific 
disclosure required in the report concerning 
information incorporated by reference. When the 
registrant combines all of the information in Parts | 
and ll of this Form (Items 1 through 8) by 
incorporation by reference from the registrant’s 
annual report to security holders and all of the 
information in Part III of this Form (Items 9 and 10) 
by incorporation by reference from a definitive proxy 
statement or information statement involving the 
election of directors, then, notwithstanding General 
Instruction C(1), this Form shall consist of the facing 
or cover page, those sections incorporated from the 
annual report to security holders, the proxy or 
information statement, and the information, if any, 
required by Part IV of this Form, signatures, and a 
cross reference sheet setting forth the item numbers 
and captions in Parts I, Il and II] of this Form and the 
page and/or pages in the referenced materials 
where the corresponding information appears. 


H. Registrants Filing on Form S-18. 


If the registrant is subject to the reporting 
requirements of Section 15(d) of the Exchange Act 
and such obligation arises solely because the 
registrant has filed a registration statement on Form 
S-18 (17 CFR 239.28) which has become effective 
during the last fiscal year, the registrant may comply 
with the disclosure requirements of Form S-18 Item 
6, Description of Business; Item 10, Remuneration 
of Directors and Officers; and Item 13, Interest of 
Management and Others in Certain Transactions, in 
lieu of complying with the disclosure requirements 
of Item 1, Business, and Item 10, Management 
Remuneration and Transactions, herein. Item 6 of 
this Form, Selected Financial Data, may be omitted 
at the election of such registrant. 
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If a registrant remains subject to Section 15(d), or 
becomes subject to Section 12, after the year of its 
Form S-18 offering, it will then be required to comply 
with the general Form 10-K item requirements for its 
subsequent report. 


1. Omission of Information by Certain Wholly-Owned 
Subsidiaries. 


if, on the date of the filing of its report on Form 10-K, 
the registrant meets the conditions specified in 
paragraph (1) below, then such registrant may 
furnish the abbreviated narrative disclosure 
specified in paragraph (2) below. 


(1) Conditions for availability of the relief specified in 
paragraph (2) below. 


(a) All of the registrant’s equity securities are owned, 
either directly or indirectly, by a single person which 
is areporting company under the Act and which has 
filed all the material required to be filed pursuant to 
section 13, 14, or 15(d) thereof, as applicable, and 
which is named in conjunction with the registrant’s 
description of its business; 


(b) During the preceding thirty-six calendar months 
and any subsequent period of days, there has not 
been any material default in the payment of 
principal, interest, a sinking or purchase fund 
installment, or any other material default not cured 
within thirty days, with respect to any indebtedness 
of the registrant or its subsidiaries, and there has not 
been any material default in the payment of rentals 
under material long-term leases; and 


(c) There is prominently set forth, on the cover page 
of the Form 10-K, a statement that the registrant 
meets the conditions set forth in General Instruction 
1(1)(a) and (b) of Form 10-K and is therefore filing 
this Form with the reduced disclosure format. 


(2) Registrants meeting the conditions specified in 
paragraph (1) above are entitled to the following 
relief: 


(a) Such registrants may omit the information called 
for by Item 6, Selected Financial Data, and Item 7, 
Management’s Discussion and Analysis of Financial 
Condition and Results of Operations provided that 
the registrant includes in the Form 10-K a 
management’s narrative analysis of the results of 
operations explaining the reasons for material 
changes in the amount of revenue and expense 
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items between the most recent fiscal year presented 
and the fiscal year immediately preceding it. 
Explanations of material changes should include, 
but not be limited to, changes in the various 
elements which determine revenue and expense 
levels such as unit sales volume, prices charged and 
paid, production levels, production cost variances, 
labor costs and discretionary spending programs. In 
addition, the analysis should include an explanation 
of the effect of any changes in accounting principles 
and practices or method of application that have a 
material effect on net income.as reported. 
reported. 


(b) Such registrants may omit the list of subsidiaries 
exhibit called for by Item 7 of Regulation S-K(17 CFR 
229.20). 


(c) Such registrants may omit the information cailed 
for by the following otherwise required Items: Item 4, 
Security Ownership of Certain Beneficial Owners 
and Management; Item 9, Directors and Executive 
Officers of the Registrant; and Item 10, Management 
Remuneration and Transactions. 


(d) In response to Item 1, Business, such registrant 
only need furnish a brief description of the business 
done by the registrant and its subsidiaries during the 
most recent fiscal year which will, in the opinion of 
management, indicate the general nature and scope 
of the business of the registrant and its subsidiaries, 
and in response to Item 2, Properties, such 
registrant only need furnish a brief description of the 
material properties of the registrant and_ its 
subsidiaries to the extent, in the opinion of the 
management, necessary to an understanding of the 
business done by the registrant and its subsidiaries. 





SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 


FORM 10-K 


Annual Report Pursuant to Section 13 or 15(d) of 
the Securities Exchange Act of 1934 


For the fiscal year ended 


Commission file number 


(State or other jurisdiction of 
incorporation or organization) 


(I.R.S. Employer 
Identification No.) 
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(Address of principal executive 
offices) 


(Zip Code) 


Registrant's telephone number, including area code 
Securities registered pursuant to Section 12(b) of the Act: 


Name of each exchange on 


Title of each class which registered 


(Title of class) 


Indicate by check mark whether the registrant (1) has filed all 
reports required to be filed by Section 13 or 15(d) of the Securities 
Exchange Act of 1934 during the preceding 12 months (or for 
such shorter period that the registrant was required to file such 
reports), and (2) has been subject to such filing requirements for 
the past 90 days. Yes No. 





State the aggregate market value of the voting stock held by non- 
affiliates of the registrant. The aggregate market value shall be 
computed by reference to the price at which the stock was sold, or 
the average bid and asked prices of such stock, as of a specified 
date within 60 days prior to the date of filing. (See definition of 
affiliate in Rule 405, 17 CFR 230.405). 


APPLICABLE ONLY TO REGISTRANTS INVOLVED IN 
BANKRUPTCY PROCEEDINGS DURING THE PRECEDING FIVE 
YEARS: 


Indicate by check mark whether the registrant has filed all 
documents and reports required to be filed by Section 12, 13 or 
14(d) of the Securities Exchange Act of 1934 subsequent to the 
distribution of securities under a plan confirmed by a court. 


(APPLICABLE ONLY TO CORPORATE REGISTRANTS) 


Indicate the number of shares outstanding of each of the 
registrant’s classes of common stock, as of the latest practicable 
date. 


DOCUMENTS INCORPORATED BY REFERENCE. 


List hereunder the following documents if incorporated by 
reference and the Part of the Form 10-K (e.g., Part |, Part II, etc.) 
into which the document is incorporated: (1) Any annual report to 
security holders, (2) Any proxy or information statement; and (3) 
Any prospectus filed pursuant to Rule 424(b) or (c) under the 
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Securities Act of 1933. The listed documents should be clearly 
described for identification purposes (e.g., annual report to 
security holders for fiscal year ended December 24, 1980). 


PART | 
[See General Instruction G(2)] 
Item 1. Business. 


Furnish the information required by Item 1 of 
Regulation S-K (17 CFR 229.20) except that the 
discussion of the development of the registrant’s 
business need only include development since the 
beginning of the fiscal year for which this report is 
filed. 


Item 2. Properties. 


Furnish the information required by Item 2 of 
Regulation S-K (17 CFR 229.20). 


Item 3. Legal Proceedings. 


Furnish the information required by Item 5 of 
Regulation S-K (17 CFR 229.20). 


Item 4. Security Ownership of Certain Beneficial 
Owners and Management. 


Furnish the information required by Item 6 of 
Regulation S-K (17 CFR 229.20). 


PART Il 
[See General Instruction G(2)] 


Item 5. Market for the Registrant's Common Stock 
and Related Security Holder Matters. 


Furnish the information required by Item 9 of 
Regulation S-K (17 CFR 229.20). 


Item 6. Selected Financial Data. 


Furnish the information required by Item 10 of 
Regulation S-K (17 CFR 229.20). 


In addition, (a) if debt securities are registered under 
Section 12 of the Act, the registrant may, at its 
option, show in tabular form for each fiscal year the 
ratio of earnings to fixed charges. If appropriate, the 
ratio of earnings to fixed charges for such periods 
shall also be shown on a total enterprise basis in a 


Volume 20, No. 17, September 16, 1980 





position of equal prominence with the ratio for the 
registrant or the registrant and its consolidated 
subsidiaries (See Accounting Series Release No. 
122). 


(b) Earnings shall be computed after all operating 
and income deductions except fixed charges and 
taxes based on income or profits and after 
eliminating undistributed income of unconsolidated 
subsidiaries and 50 percent or less owned persons. 
In the case of utilities, interest credits charged to 
construction shall be added to gross income and not 
deducted from interest. 


(c) The term “fixed charges” shall mean (i) interest 
and amortization of debt discount and expense and 
premium on all indebtedness; (ii) such portion of 
rentals as can be demonstrated to be representative 
of the interest factor in the particular case; and (iii) in 
case consolidated figures are used, preferred stock 
dividend requirements of consolidated subsidiaries, 
excluding in all cases items eliminated in con- 
solidation. 


Item 7. Management’s Discussion and Analysis of 
Financial Condition and Results of Operations. 


Furnish the information required by Item 11 of 
Regulation S-K (17 CFR 229.20). 


Item 8. Financial Statements and Supplementary 
Data. 


Financial statements meeting the requirements of 
Regulation S-X (17 CFR 210) and the supplementary 
financial information specified by Item 12 of 
Regulation S-K (17 CFR 229.20) shall be filed. 
Financial statements of the registrant and its 
subsidiaries consolidated [as required by Rule 14a- 
3(b)] shall be filed under this Item. Other financial 
statements and schedules required under 
Regulation S-X may be filed as “Financial Statement 
Schedules” pursuant to Item 11, Exhibits, Financial 
Statement Schedules, and Reports on Form 8-K, of 
this form. 


Notwithstanding the above, if the issuer is subject to 
the reporting provisions of Section 15(d) and such 
obligation results solely from the issuer having filed 
a registration statement on Form S-18 which 
became effective under the Securities Act of 1933 
during the last fiscal year, or such obligation applies 
as to the first or second fiscal year after the 
registration statement on Form S-18 became 
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effective solely because the issuer had on the first 
day of the pertinent fiscal year 300 or more record 
holders of any of its securities to which the Form S- 
18 related, audited financial statements for the 
issuer, or for the issuer and its predecessors, may be 
presented as provided below. The report of the 
independent accountant shall in all events comply 
with the requirements of Article 2 of Regulation S-X. 


(a) A Form 10-K filed for the fiscal year during which 
the registrant had a registration statement on Form 
S-18 become effective may include the following 
financial statements prepared in accordance with 
generally accepted accounting principles: 


(1) A balance sheet as of the end of each of the two 
most recent fiscal years; and 


(2) Consolidated statements of income, statements 
of changes in financial condition, and statements of 
other stockholders’ equity for each of the two fiscal 
years preceding the date of the most recent audited 
balance sheet being filed. 


(b) A Form 10-K filed for the first fiscal year after the 
registrant had a registration statement on FormS-18 
become effective may include financial statements 
prepared as follows: 


(1) Financial statements for the most recent fiscal 
year prepared in accordance with Regulation S-X, 
Form and Content of and Requirements for 
Financial Statements; and 


(2) Financial statements previously disclosed in 
accordance with paragraph (a) for the prior year. 
These statements do not need to include the 
compliance items and schedules of Regulation S-X, 
but should be recast to show the same line items as 
are set forth for the most recent fiscal year. 


(c) A Form 10-K filed for the second fiscal year after 
the registrant had a registration statement on Form 
S-18 become effective may include financial 
statements for the two most recent fiscal years 
prepared in accordance with Regulation S-X (17 CFR 
210). 


PART Ill 
[See General Instruction G(3)] 


Item 9. Directors and Executive Officers of the 
Registrant. 
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Furnish the information required by Item 3 of 
Regulation S-K (17 CFR 229.20). 


Item 10. Management Remuneration and 
Transactions. 


Furnish the information required by Item 4 of 
Regulation S-K (17 CFR 229.20). 


PART IV 


Item 11. Exhibits, Financial Statement Schedules, 
and Reports on Form 8-K. 


(a) List the following documents filed as a part ofthe 
report: 


1. All financial statements 


2. Those financial statement schedules required to 
be filed by Item 8 of this Form, and by paragraph (d) 
below. 


3. Those exhibits required to be filed by Item 7 of 
Regulation S-K (17 CFR 229.20) and by paragraph 
(c) below; and Instruction. Where any financial 
statement, financial statement schedule, or exhibit 
is incorporated by reference, the incorporation by 
reference shall be set forth in the list required by this 
Item. For purposes of all rules concerning 
incorporation by reference a financial statement 
schedule shall constitute an “exhibit”. See Rule 12b- 
23. 


(b) Reports on Form 8-K. State whether any reports 
on Form 8-K have been filed during the last quarter 
of the period covered by this report, listing the items 
reported, any financial statements filed and the 
dates of any such reports. 


(c) Registrants shall file, as exhibits to this Form, the 
exhibits required by Item 7 of Regulation S-K (17 
CFR 229.20). 


(d) Registrants shall file, as financial statement 
schedules to this Form, the financial statements 
required by Regulation S-X (17 CFR 210) which are 
excluded from the annual report to shareholders by 
Rule 14a-3(b)(1), including (1) separate financial 
statements of the registrant only (where 
consolidated financial statements of the registrant 
and it subisidiaries are included); (2) separate 
financial statements of subsidiaries not 
consolidated and fifty percent or less owned 
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persons; (3) separate financial statements of 
consolidated majority-owned subsidiaries of the 
registrant engaged in diverse financial activites; (4) 
separate financial statements of affiliates whose 
securities are pledged as collateral; and (5) 
schedules. 


SIGNATURES 
[See General Instruction D] 
Pursuant to the requirements of Section 13 or 15(d) 
of the Securities Exchange Act of 1934, the 
registrant has duly caused this report to be signed on 
its behalf by the undersigned, thereunto duly 
authorized. 


(Registrant) 





By (Signature and Title)* 





Date 





Pursuant to the requirements of the Securities 
Exchange Act of 1934, this report has been signed 
below by the following persons on behalf of the 
registrant and in the capacities and on the dates 
indicated. 


(Signature and Title)* 





(Date) 





* 


(Signature and Title)* 





(Date) 





Supplemental Information to be Furnished With 
Reports Filed Pursuant to Section 15(d) of the Act by 
Registrants Which Have Not Registered Securities 
Pursuant to Section 12 of the Act 


(a) Except to the extent that the materials 
enumerated in (1) and/or (2) below are specifically 
incorporated into this Form by reference (in which 
case see Rule 12b-23(d)), every registrant which 
files an annual report on this Form pursuant to 
Section 15(d) of the Act shall furnish to the 





* Print the name and title of each signing officer 
under his signature. 
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Commission for its information, at the time of filing 
its report on this Form, four copies of the following: 


(1) Any annual report to security holders 
covering the registrant’s last fiscal year; and 


(2) Every proxy statement, form of proxy or 
other proxy soliciting material sent to more 
than ten of the registrant's security holders with 
respect to any annual or other meeting of 
security holders. 


(b) The foregoing material shall not be deemed to be 
“filed” with the Commission or otherwise subject to 
the liabilities of Section 18 of the Act, except to the 
extent that the registrant specifically incorporates it 
in its annual report on this Form by reference. 


(c) If no such annual report or proxy material has 
been sent to security holders, a statement to that 
effect shall be included under this caption. If such 
report or proxy material is to be furnished to security 
holders subsequent to the filing of the annual report 
on this Form, the registrant shall so state under this 
caption and shall furnish copies of such material to 
the Commission when it is sent to security holders. 


2. By amending §249.210 to read as follows: 


§249.210 Form 10, general form for registration of 
securities pursuant to section 12 (b) or (g) of the 
Securities Exchange Act of 1934. 


* * * 


Item 2. Selected Financial Data; Management's 
Discussion and Analysis of Financial Condition and 
Rules of Operations. 


Furnish the information required by Items 10 and11 
of Regulation S-K (17 CFR 229.20). 


In addition, (a) if debt securities are being 
registered, the registrant may, at its option, show in 
tabular form for each fiscal year the ratio of earnings 
to fixed charges. If appropriate, the ratio of earnings 
to fixed charges for such periods shall also be shown 
on a total enterprise basis in a position of equal 
prominence with the ratio for the registrant or the 
registrant and its consolidated subsidiaries. 


(b) Earnings shall be computed after all operating 
and income deductions except fixed charges 
and taxes based on income or profits and after 
eliminating undistributed income of unconsolidated 
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subsidiaries and 50 percent or less owned persons. 
In the case of utilities, interest credits charged to 
construction shall be added to gross income and not 
deducted from interest. 


(c) The term “ fixed charges” shall mean (i) interest 
and amortization of debt discount and expense and 
premium on all indebtedness; (ii) such portion of 
rentals as can be demonstrated to be 
representative of the interest factor in the par- 
ticular case; and (iii) in case consolidated figures 
are used, preferred stock dividend requirements of 
consolidated subsidiaries, excluding in all cases 
items eliminated in consolidation. 


PART 229—STANDARD INSTRUCTIONS FOR 
FILING FORMS UNDER SECURITIES ACT OF 1933 
AND SECURITIES EXCHANGE ACT OF 1934— 
REGULATION S-K 


3. By amending Items 1 and 7 of §229.20 and adding 
Items, 9, 10 and 11 to read as follows: 


§229.20 Information Required in Document. 
item 1. Description of business 
(a) * *x * 


(b)Financial information about industry segments— 
(1) Industry segments. State for each of the 
registrant's last three fiscal years or for each fiscal 
year the registrant has been engaged in business, 
whichever period is shorter, the amounts of revenue 
from sales to unaffiliated customers, operating profit 
or loss and identifiable assets attributable to each of 
the registrant’s industry segments. (See Appendix A 
for a suggested tabular format for presentation of 
this information.) 


(i) The prior period information shall be retroactively 
restated in the following circumstances, unless not 
material, with appropriate disclosure of the nature 
and effect of the restatement. 


(A) When the financial statements of the registrant 
as a whole have been retroactively restated. 


(B) When there has been a change in the way the 
registrant’s products or services are grouped into 
industry segments and such change affects the 
segment information being reported. Restatement is 
not required when a registrant’s reportable 
segments change solely as a result of achange inthe 
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nature of its operations or as a result of a segment 
losing or gaining in significance. 


(ii) If the registrant includes in the document interim 
period financial information, discuss any facts 
relating to the performance of any of the segments 
during the period which, in the opinion of 
management, indicate that the three year segment 
financial data may not be indicative of current or 
future operations of the segment. Comparative 
financial information shall be included to the extent 
necessary to the discussion. 


Instructions to Item 1(b)(1). 1. To the extent that the 
financial information included pursuant to this Item 
complies with generally accepted accounting 
principles, the registrant may include in its financial 
statements a cross reference to this data in lieu of 
presenting duplicative information about its 
segments in the financial statements [Conversely, a 
registrant may cross reference to the financial 
statements. ]. 


2. In determining what information about the 
industry segments is material to an understanding of 
the registrant's business taken as a whole and 
therefore should be disclosed, the registrant should 
take into account both quantitative and qualitative 
factors such as the signficance of the matter to the 
registrant (for example, whether a matter with a 
relatively minor impact on the company’s business 
is represented by management to be important to its 
future profitability), the pervasiveness of the matter 
(for example, whether it affects or may affect 
numerous items in the segment information) and 
the impact of the matter (for example, whether it 
distorts the trends reflected in the segment 
information). Situations may arise when information 
should be disclosed about a segment, although the 
information in quantitative terms may not appear 
significant to the registrant’s business taken as a 
whole. 


(2) Information as to lines of business. * * * 


(c) Narrative description of business.(1) * * * 


(i) The principal products produced and services 
rendered by the registrant in the industry segment 
and the principal markets for, and methods of 
distribution of, the segment’s principal products and 
services. In addition, state for each of the last three 
fiscal years the amount or percentage of total 
revenue contributed by any class of similar products 
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or services which accounted for 10 percent or more 
of consolidated revenue in either of the last three 
fiscal years or 15 percent or more of consolidated 
revenue if total revenue did not exceed $50,000,000 
during either of such fiscal years. 


Ce oh erny oy 


(2) The matters specified in paragraphs (i) through 
(iv) below shall be discussed with respect to the 
registrant’s business in general. Where material, 
identify the industry segments to which these 
matters are significant. 


(i) If material, the estimated amount spent during 
each of the last three fiscal years on company- 
sponsored research and development activities 
determined in accordance with generally accepted 
accounting principles. In addition, state the 
estimated dollar amount spent during each of such 
years on material customer-sponsored research 
activities relating to the development of new 
products, services or techniques or the 
improvement of existing products, services or 
techniques. 


Go—y* ** 


(d) Financial information about foreign and 
domestic operations and export sales. State for each 
of the registrant’s last three fiscal years, or for each 
fiscal year the registrant has been engaged in 
business, whichever period is shortest, the amounts 
of revenue (with sales to unaffiliated customers and 
sales or transfers to other geographic areas shown 
separately), profitability, and identifiable assets 
attributable to each of the registrant's geographic 
areas and the amount of export sales in the 
aggregate or by appropriate geographic area to 
which the sales are made. (See Appendix B for a 
suggested tabular format for presentation of this 
information.) 


cal) * * * 


(2) * * * 


(3) If the registrant includes inthe document interim 
period financial information, discuss any facts 
relating to the information furnished pursuant to this 
paragraph (d) which, in the opinion of management, 
indicate that the three year financial data for foreign 
and domestic operations or export sales may not be 
indicative of current or future operations. 
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Comparative information shall be included to the 
extent necessary to the discussion. 


Instructions to Item 1(d). 1. * * * 
2. See Instruction 1 to Item 1(b)(1). 


3. In determining what information about the 
geographic areas and export sales is material to an 
understanding of the registrant's busines taken as a 
whole and therefore should be disclosed, the 
registrant should take into account both quantitative 
and qualitative factors such as the significance of 
the matter to the registrant (for example, whether a 
matter with a relatively minor impact on the 
company’s business is represented by management 
to be important to its future profitability), the 
pervasiveness of the matter (for example, whether it 
affects or may affect numerous items of the 
information) and the impact of the matter (for 
example, whether it distorts the trends reflected in 
the geographic area or export sales information). 
Situations may arise when information should be 
disclosed about the geographic areas or export 
sales, although the information in quantitative terms 
may not appear significant to the registrant’s 
business taken as a whole. 


(e) * * * 
Appendix A—Industry Segments 


The table set forth below is illustrative of the format 
that might be used for presenting the segment 
information required by paragraphs (b) and (c)(1)(i) 
of Item 1 of Regulation S-K regarding industry 
segments and classes of similar products or 
services. 


Financial information relating to industry segments 
and classes of products or services 





Year— 
i- 223 





Sales to unaffiliated customers: 


Industry segment A: 
Class of product 1 
Class of product 2 

industry segment B: 
Class of product 1 
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Class of product 2 
Industry segment C: other 
industries 


Operating profit or loss: 
Industry segment A 
Industry segment B 
Industry segment C 
Other industries 


Identifiable assets: 
Industry segment A 
Industry segment B 
Industry segment C 

Other industries 


* * 


Item 7. Exhibits. 
(a) * * * 


Table Il Securities Exchange Act of 1934— 
Frequently Used Forms 


* * 


Form10 8-K 10-Q  10-K 


x 
(21) Subsidiaries of the registrant. 
(b) * * * 


(21) List all subsidiaries of the registrant, the state or 
other jurisdiction of incorporation or organization of 
each, and the names under which such subsidiaries 
do business. The names of particular subsidiaries 
may be omitted if the unnamed subsidiaries, 
considered in the aggregate as a single subsidiary, 
would not constitute a significant subsidiary as ofthe 
end of the year covered by this report. (See the 
definition of “significant subsidiary” in Rule 1.02(v) 
[17 CFR 210.1-02(v)] of Regulation S-X). This list 
should be repeated in each annual filing or an 
express reference made to the most recent filing 
containing a complete and accurate list. 


* * * * 


Item 9. Market Price of the Registrant’s Common 
Stock and Related Security Holder Matters. 
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Identify the principal market or markets on which 
the registrant's common stock is being traded and, if 
a principal market for such stock is an exchange, 
state the high and low sales prices for the stock as 
reported in the consolidated transaction reporting 
system or, if not so reported, on such principal 
exchange for each quarterly period during the past 
two years. If the principal market for such common 
stock is not an exchange, state the range of high and 
low bid quotations for each quarterly period during 
the past two years, the source of such quotations 
and, if there is no market for such stock (excluding 
limited or sporadic quotations), furnish a statement 
to that effect. 


Set forth the approximate number of holders of 
common stock securities of the registrant as of the 
latest practicable date. 


State the frequency and amount of any dividends 
paid during the past two years with respect to such 
common stock and briefly describe any restriction 
on the issuer's present or future ability to pay such 
dividends. 


Where registrants have a record of paying no 
dividends although earnings indicate an ability todo 
so, they are encouraged to consider the question of 
their intention to pay cash dividends in the foresee- 
able future and, if no such intention exists to make a 
statement of that fact in the filing. Registrants which 
have a history of paying dividends are also encour- 
aged to indicate whether there is a present expecta- 
tion that dividends will continue to be paid in the 
future. 

Instructions. 

1. The computation of the approximate number of 
holders of such common stock may be based upon 
the number of record holders or may also include 
individual participants in security position listings. 
See Rule 17Ad-8 (17 CFR 240.17Ad-8). The method 
of computation which is chosen should be indicated. 


2. If the registrant is a foreign issuer: (a) Describe 
briefly any governmental laws, decrees or 
regulations in the country in which the registrant is 
organized relating to restrictions on the export or 
import of capital, including but not limited to foreign 
exchange controls, affecting the remittance of 
dividends, interest and other payments of 
nonresident holders of the registrant’s securities. 


(b) State whether there are any limitations, either by 
the law of the country under which the registrant is 
organized or in the charter or other constituent 
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document of the registrant, on the right of foreigners 
to hold or vote securities. Outline briefly any such 
limitations. 


(c) Outline briefly all taxes, including withholding 
provisions, to which United States security holders 
are subject under existing laws and regulations of 
the foreign country of origin. A brief description of 
pertinent provisions of any reciprocal tax treaties 
between such foreign country and the United States 
regarding withholding should be included. If there 
are no such treaties, so state. 


* * * 


Item 10. Selected Financial Data. 


Furnish in comparative columnar form a summary 
of selected financial data for the registrant, for 


(a) Each of the last five fiscal years of the registrant 
(or for the life of the registrant and its predecessors, 
if less), and 


(b) Any additional fiscal years necessary to keep the 
summary from being misleading. 


Instructions. 


1. The purpose of the summary of selected financial 
data shall be to supply in a convenient and readable 
format selected data which highlight significant 
trends in the registrant’s financial condition and 
results of operations. 


2. Subject to appropriate variation to conform to the 
nature of the registrant’s business, the following 
items shall be included in the summary: net sales or 
operating revenues; income (loss) from continuing 
operations; income (loss) from continuing 
operations per common share; total assets; long- 
term obligations and redeemable preferred stock 
(including long-term debt, capital leases, and 
redeemable preferred stock as defined in ASR 268); 
and cash dividends declared per common share. 
Registrants may include additional items which they 
believe would enhance an understanding of and 
would highlight trends in their financial condition 
and results of operations. 


3. Those registrants which are required to provide 
five-year summary information in accordance with 
SFAS 33 may combine such information with the 


selected financial data appearing pursuant to this 
Item. 
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4. All references to the registrant in the Summary 
and in these Instructions shall mean the registrant 
and its consolidated subsidiaries. 


* * * 


Item 11. Management's Discussion and Analysis of 
Financial Condition and Results of Operations. 


Discuss registrant’s financial condition, changes in 
financial condition and results of operations. The 
discussion shall provide information as specified in 
paragraphs (a), (b) and (c) of this section with 
respect to liquidity, capital resources, and results of 
operations, and should also provide such other 
information which the registrant believes to be 
necessary to an understanding of its financial 
condition, changes in financial condition and results 
of operations. Discussions of liquidity and capital 
resources mav be combined whenever the two 
topics are interrelated. Where in the registrant's 
judgment a discussion of segment information or of 
other subdivisions of the registrant’s business would 
be appropriate to an understanding of such 
business, the discussion would focus on each 
relevant, reportable segment or other subdivision of 
the business and on the registrant as a whole. 


(a) Liquidity. 


Identify any known trends or any known demands, 
commitments, events or uncertainties which will 
result in or which are reasonably likely to result inthe 
registrant’s liquidity increasing or decreasing in any 
material way. If a material deficiency is identified, 
indicate the course of action which the registrant has 
taken or proposes to take to remedy the deficiency. 
Identify and separately describe internal and 
external sources of liqudity, and briefly discuss any 
material unused sources of liquid assets. 


(b) Capital resources. 


Describe the registrant's material commitments for 
Capital expenditures as of the end of the latest fiscal 
period, and indicate the general purpose of such 
commitments and the anticipated source of funds 
needed to fulfill such commitments. 


Describe any known material trends, favorable or 
unfavorable, in the registrant’s capital resources. 
Indicate any expected material changes in the mix 
and the relative cost of such resources. This 
discussion should consider changes between 
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equity, debt and any off-balance sheet financing 
arrangement. 


(c) Results of operations. 


Describe any unusual or infrequent events or 
transactions or any significant economic changes 
which materially affected the amount of reported 
income from continuing operations and, in each 
case, indicate the extent to which income was so 
affected. In addition, describe any other significant 
components of revenues or expense which, in the 
registrant's judgment, should be described in order 
to understand the registrant’s results of operations. 


Describe any known trends or uncertainties which 
have had or which the registrant reasonably expects 
will have a material favorable or unfavorable impact 
on net sales or revenues or income from continuing 
operations. If the registrant knows of events which 
will cause a material change in the relationship 
between costs and revenues (such as known future 
increases in costs of labor or materials or price 
increases or inventory adjustments) the change in 
the relationship should be disclosed. 


To the extent that the financial statements disclose 
material increases in net sales or revenues, provide 
a narrative discussion of the extent to which such 
increases are attributable to increases in prices or to 
increases in the volume or amount of goods or 
services being sold or to the introduction of new 
products or services. 


For the three most recent fiscal years of the 
registrant, or for those fiscal years beginning after 
December 25, 1979, or for those fiscal years in 
which the registrant has been engaged in business, 
whichever period is shorter, discuss the impact of 
inflation and changing prices on the registrant’s net 
sales and revenues and on income from continuing 
operations. 


Instructions. 


1. The registrant’s discussion and analysis shall be 
of the financial statement and of other statistical 
data which the registrant believes will enhance a 
readers understanding of its financial condition, 
changes in financial condition and results of 
operations. Generally, the discussion should cover 
the three year period covered by the financial 
statements and should utilize year-to-year 
comparisons or any other formats which in the 
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registrant’s judgment enhance a reader's 
understanding. However, where trend information is 
relevant, reference to the five year selected financial 
data appearing in Item 10 of Regulation S-K may be 
necessary. 


2. The purpose of the discussion and analysis should 
be to provide to investors and other users 
information relevant to an assessment of the 
financial condition and results of operations of the 
registrant as determined by evaluating the amounts 
and certainty of cash flows from operations and from 
outside sources. The information provided in this 
Item 11 need only include that which is available to 
the registrant without undue effort or expense but 
which does not clearly appear in the registrant’s 
financial statements. 


3. The discussion and analysis should specifically 
focus on material events and uncertainties known to 
management which would cause reported financial 
information not to be necessarily indicative of future 
operating results or of future financial condition. 
This would include description and amounts of (a) 
matters which would have an impact on future 
operations and have not had an impact in the past, 
and (b) matters which have had an impact on 
reported operations and are not expected to have an 
impact upon future operations. 


4. Where the consolidated financial statements 
reveal material changes from year to year in one or 
more line items, the causes for the changes should 
be described to the extent necessary to an 
understanding of the registrant's businesses as a 
whole; provided, however, if the causes for a change 
in one line item also relate to other line items, no 
repetition is required and a line-by-line analysis of 
the financial statements as a whole is not required or 
generally appropriate. Registrants need not recite 
the amounts of changes from year to year which are 
readily computable from the financial statements. 
The discussion should not merely repeat numerical 
data contained in the consolidated financial 
statements. 


5. The term “liquidity” as used in paragraph (a) of 
this Item refers to the ability of an enterprise to 
generate adequate amounts of cash to meet the 
enterprise’s needs for cash. Except where it is 
otherwise clear from the discussion, the registrant 
should indicate those balance sheet conditions or 
income or cash flow items which the registrant 
believes may be indicators of its liquidity condition. 
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Liquidity generally should be discussed on both a 
long-term and short-term basis. The issue of 
liquidity should be discussed in the context of the 
registrant's own business or businesses. For 
example, a discussion of working capital may be 
appropriate for certain manufacturing, industrial or 
related operations but might be inappropriate for a 
bank or public utility. 


6. Registrants are encouraged, but not required, to 
supply forward-looking information. This is to be 
distinguished from presently-known data which will 
impact upon future operating results, such as known 
future increases in costs of labor or materials. This 
latter data may be required to be disclosed. Any 
forward-looking information supplied is expressly 
covered by the safe harbor rule for projections. See 
Securities Act Release No. 6084 (June 25, 1979) [44 
FR 38810]. 


7. Registrants which are required to provide 
narrative explanations of supplementary 
information disclosed in accordance with paragraph 
37 of SFAS 33 may combine such explanations with 
the registrant's discussion and analysis required 
pursuant to this provision or may supply such 
information separately. If such statement is 
combined, the supplementary information required 
by SFAS 33 shall be located in reasonable proximity 
to the discussion and analysis. If such statement is 
not combined the discussion of the impact of 
inflation otherwise required by this item may be 
omitted but an appropriate cross reference to the 
explanation required by paragraph 37 of SFAS 33 
shall be made. Foreign registrants need not comply 
with SFAS 33 but if, in its home country, a foreign 
registrant must satisfy requirements that are 
analogous to SFAS No. 33, then such analogous 
presentation shall be given. 


8. Registrants which are not required to provide 
explanations of supplementary information 
disclosed in accordance with SFAS 33 (including 
foreign private registrants) may discuss the effects 
of inflation and changes in prices in whatever 
manner appears appropriate under the 
circumstances. Although voluntary compliance with 
SFAS 33 is encouraged, it is not required. All that is 
required is a brief textual presentation of 
management's views. No specific numeric financial 
data need be presented. 


9. Ail references to the registrant in the discussion 
and in these instructions shall mean the registrant 
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and its subsidiaries consolidated. 


10. Foreign private registrants should also discuss 
briefly any pertinent governmental economic, fiscal, 
monetary, or political policies or factors which have 
materially affected or could materially affect, 
directly or indirectly, company operations or 
investments by United States nationals. 


PART 231—INTERPRETATIVE RELEASES 
RELATING TO THE SECURITIES ACT OF 1933 AND 
GENERAL RULES AND REGULATIONS 
THEREUNDER 


4. Part 231 is amended by rescinding Guide 22, 
“Summary of Earnings,” of the Guides for the 
Preparation and Filing of Registration Statements 
Under the Securities Act of 1933. 


5. Part 231 is amended by rescinding Guide 26, 
“Statement of Dividend Policy,” of the Guides for the 
Preparation and Filing of Registration Statements 
Under the Securities Act of 1933. 


PART 239—FORMS PRESCRIBED UNDER THE 
SECURITIES ACT OF 1933 


6. By amending §239.11 to read as follows: 


§239.11 Form S-1, registration statement under the 
Securities Act of 1933. 


* * 


Item 6. Selected Financial Data; Management's 
Discussion and Analysis of Financial Condition and 
Results of Operations. 


Furnish the information required by items 10 and 11 
of Regulation S-K (17 CFR 229.20). 


In addition, (a)(1) If debt securities are being 
registered, the registrant shall show in tabular form 
for each fiscal year or other period the ratio of 
earnings to fixed charges. If appropriate, the ratio of 
earnings to fixed charges for such periods shall also 
be shown on a total enterprise basis in a position of 
equal prominence with the ratio for the registrant or 
the registrant and its consolidated subsidiaries (see 
Accounting Series Release No. 122). There shall also 
be shown for the most recent fiscal year or twelve 
months a pro forma ratio of earnings to fixed 
charges, adjusted to give effect to (i) the issuance of 
the securities being registered, (ii) any issuance, 
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retirement or redemption of securities during such 
period, or (iii) any issuance, retirement or 
redemption of securities after, or presently proposed 
for one year after, such period. 


(2) Earnings shall be computed after all operating 
and income deductions except fixed charges and 
taxes based on income or profits and after 
eliminating undistributed income of unconsolidated 
subsidiaries and 50 percent or less owned persons. 
In the case of utilities, interest credits charged to 
construction shall be added to gross income and not 
deducted from interest. 


(3) The term “fixed charges” shall mean (i) interest 
and amortization of debt discount and expense and 
premium on all indebtedness; (ii) such portion of 
rentals as can be demonstrated to be representative 
of the interest factor in the particular case; and (iii) in 
case consolidated figures are used, preferred stock 
dividend requirements of consolidated subsidiaries, 
excluding in all cases items eliminated in 
consolidation. 


(b) If long-term debt or preferred stock is being 
registered, there shall be shown the annual interest 
requirements of such long-term debt or the annual 
dividend requirements on such preferred stock. To 
the extent that an issue represents refunding or 
refinancing, only the additional annual interest or 
dividend requirement shall be stated. If preferred 
stock is being registered, there shail also be shown in 
tabular form for each fiscal year or other period the 
ratio of earnings to combined fixed charges and 
preferred dividend requirements. 


(c) For the purpose of computing the pro forma ratio 
required in paragraph (a)(1), an assumed maximum 
interest rate may be used on securities as to which 
the interest rate has not yet been fixed, which 
assumed rate shall be shown. 


* * * 


INSTRUCTIONS AS TO SUMMARY PROSPECTUSES 


A summary prospectus used pursuant to Rule 434A 
(17 CFR 230.434a) shall at the time of its use contain 
such of the information specified below as is then 
included in the registration statement. All other 
information and documents contained in the 
registration statement may be omitted. 


(a) As to Item 1, the aggregate offering price to the 
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public, the aggregate underwriting discounts and 
commissions and the offering price per unit to the 
public; as to Item 2(a), the name of the managing 
underwriter or underwriters and a brief statement as 
to the nature of the underwriter’s obligation to take 
the securities; as to Item 2(c), a brief statement as to 
the manner of distribution; as to Item 3, a brief 
statement of the principal purposes for which the 
proceeds are to be used; Item 4; Item 5; astoltem 6, 
only the selected financial data (Item 10 of 
Regulation S-K) and the ratio of earnings to fixed 
charges (Sub-items 6a-6c) need be provided; Item 
7, ifthe registrant was organized within 5 years; as to 
Item 9, a brief statement of the general character of 
the business done and intended to be done; Item 
11(a); as to Item 12, a brief statement of the nature 
and present status of any material pending legal 
proceedings; as to ltem 13, only 13(a)(1) and (2); as 
to Item 14(a), a brief statement as to interest and 
maturity provisions; as to Item 15, information 
corresponding to the foregoing and Item 18(b) as to 
outstanding options to purchase securities of any 
class being registered. 


* * 


7. By amending §239.26 to read as follows: 


§239.26 Form S-7, for registration under the 
Securities Act of 1933 of securities of certain 
issuers. 


% 


Item 6. Selected Financial Data; Management's 
Discussion and Analysis of Financial Condition and 
Results of Operations. 


Furnish the information required by Items 10 and 11 
of Regulation S-K (17 CFR 229.20). 


In addition, (a)(1) If debt securities are being 
registered, the registrant shall show in tabular form 
for each fiscal year or other period the ratio of 
earnings to fixed charges. If appropriate, the ratio of 
earnings to fixed charges for such periods shall also 
be shown on a total enterprise basis in a position of 
equal prominence with the ratio for the registrant or 
the registrant and its consolidated subisidiaries (see 
Accounting Series Release No. 122). There shall also 
be shown for the most recent fiscal year or twelve 
months a pro forma ratio of earnings to fixed 
charges, adjusted to give effect to (i) the issuance of 
the securities being registered, (ii) any issuance, 


1088/SEC DOCKET 


retirement or redemption of securities during such 
period, or (ili) any issuance, retirement or 
redemption of securities after, or presently proposed 
for one year after, such period. 


(2) Earnings shall be computed after all operating 
and income deductions except fixed charges and 
taxes based on income or profits and after 
eliminating undistributed income of unconsolidated 
subsidiaries and 50 percent or less owned persons. 
In the case of utilities, interest credits charged to 
construction shall be added to gross income and not 
deducted from interest. 


(3) The term “fixed charges” shall mean (i) interest 
and amortization of debt discount and expense and 
premium on all indebtedness; (ii) such portion of 
rentals as can be demonstrated to be representative 
of the interest factor in the particular case; and (iii) in 
case consolidated figures are used, preferred stock 
dividend requirements of consolidated subsidiaries, 
excluding in all cases items eliminated in 
consolidation. 


(b) If long term debt or preferred stock is being 
registered, there shall be shown the annual interest 
requirements of such long term debt or the annual 
dividend requirements on such preferred stock. To 
the extent that an issued represents refunding or 
refinancing, only the additional annual interest or 
dividend requirements shall be stated. If preferred 
stock is being registered, there shall also be shown in 
tabular form for each fiscal year or other period the 
ratio of earnings to combined fixed charges and 
preferred dividend requirements. 


(c) For the purpose of computing the pro forma ratio 
required in paragraph (a)(1), an assumed maximum 
interest rate may be used on securities as to which 
the intrest rate has not yet been fixed, which 
assumed rate shall be shown. 


* * * 


INSTRUCTIONS AS TO SUMMARY PROSPECTUSES 


| ip Pe 


(g) As to Item 6, only the Selected Financial Data 
(Item 10 of Regulation S-K) and the ratio of earnings 
to fixed changes (Sub-items 6a-6c) need be 
provided. 


* 
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8. By amending §239.18 to read as follows: 


§239.18 Form S-11, for registration under the 
Securities Act of 1933 of securities of certain real 
estate companies. 


* * 


Item 6. Selected Financial Data; Management's 
Discussion and Analysis of Financial Condition and 
Results of Operations. 


Furnish the information required by Items 10 and 11 
of Regulation S-K (17 CFR 229.20). 


In addition, (a)(1) If debt securities are being 
registered, the registrant shall show in tabular form 
for each fiscal year or other period the ratio of 
earnings to fixed charges. if appropriate, the ratio of 
earnings to fixed charges for such periods shall also 
be shown on a total enterprise basis in a position of 
equal prominence with the ratio for the registrant or 
the registrant and its consolidated subsidiaries (see 
Accounting Series Release No. 122). There shall also 
be shown for the most recent fiscal year or twelve 
months a pro forma ratio of earnings to fixed 
charges, adjusted to give effect to (i) the issuance of 
the securities being registered, (ii) any isuance, 
retirement or redemption of securities during such 
period, or (iii) any issuance, retirement or 
redemption of securities after, or presently proposed 
for one year after, such period. 


(2) Earnings shall be computed after all operating 
and income deductions except fixed charges and 


taxes based on income or profits and after 
eliminating undistributed income of unconsolidated 
subsidiaries and 50 percent or less owned persons. 


(3) The term “fixed charges” shall mean (i) interest 
and amortization of debt discount and expense and 
premium on all indebtedness; (ii) such portion of 
rentals as can be demonstrated to be representative 
of the interest factor in the particular case; and (iii) in 
case consolidated figures are used, preferred stock 
dividend requirements of consolidated subsidiaries, 
excluding in all cases items eliminated in 
consolidation. 


(b) If long-term debt or preferred stock is being 
registered, there shall be shown the annual interest 
requirements of such long-term debt or the annual 
dividend requirements on such preferred stock. To 
the extent that an issue represents refunding or 
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refinancing, only the additional annual interest or 
dividend requirements shall be stated. If preferred 
stock is being registered, there shall also be shown in 
tabular form for each fiscal year or other period the 
ratio of earnings to combined fixed charges and 
preferred dividend requirements. 


(c) For the purpose of computing the pro forma ratio 
required in paragraph (a)(1), an assumed maximum 
interest rate may be used on securities as to which 
the interest rate has not yet been fixed, which 
assumed rate shall be shown. 


* * * 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


9. By amending §240.14a-3 to read as follows: 


§240.14a-3 Information to be furnished to security 
holders. 


x 


19) piers 


(1) The report shall include, for the registrant and its 
subsidiaries consolidated, audited balance sheets 
as of the end of each of the two most recent fiscal 
years and audited statements of income and 
changes in financial position for each of the three 
most recent fiscal years prepared in accordance 
with Regulation S-X (Part 210 of this chapter), except 
that the provisions of Article 3, other than §210.3- 
O06(e), shall not apply and only substantial 
compliance with Articles 6, 7, 7A and 9 is required. 
Any financial statement schedules or exhibits or 
separate financial statements which may otherwise 
be required in filings with the Commission may be 
omitted. Investment companies registered under 
the Investment Company Act of 1940 need include 
financial statements only for the last fiscal year. If 
the financial statements of the registrant and its 
subsidiaries consolidated in the annual report filed 
or to be filed with the Commission are not required to 
be audited, the financial statements required by this 
paragraph may be unaudited. 


NOTE: Information required by §210.4-10(k)(1) 
through (4) of Regulation S-X, applicable to oil and 
gas companies, is to be included as part of the 
financial statements included in the report. In 
addition, the oil and gas information required by 
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§210.4-10(k)(5) through (8) of Regulation S-X, 
which may be reported as supplemental information 
accompanying the financial statements, shall be 
included in the report. 


(2) Financial statements and notes thereto shall be 
presented in roman type at least as large and as 
legible as 10-point modern type. If necessary for 
convenient presentation, the financial statements 
may be in roman type as large and as legible as 8- 
point modern type. All type shall be leaded at least 2- 
point. 


(3) The report shall contain the Supplementary 
Financial Information specified by Item 12 of 
Regulation S-K (17 CFR 229.20). 


(4)(i) The report shall contain Selected Financial 
Data in accordance with the provisions of Item 10 of 
Regulation S-K (17 CFR 229.20). 


(ii) The report shall contain Management’s 
Discussion and Analysis of the issuer's financial 
condition and results of operations in accordance 
with the provisions of Item 11 of Regulation S-K (17 
CFR 229.20). 


* * * * * 


(8) The report shall contain the market price of the 
issuer's common stock and related security holder 
matters in accordance with the provisions of Item 9 
of Regulation S-K (17 CFR 229.20). 


(9) Management’s proxy statement, or the report, 
shall contain an undertaking in bold face or 
otherwise reasonably prominent type to provide 
without charge to each person solicited, on the 
written request of any such person, a copy of the 
issuer's annual report on Form 10-K including the 
financial statements and the financial statement 
schedules, required to be filed with the Commision 
pursuant to Rule 13a-1 under the Act for the issuer's 
most recent fiscal year, and shall indicate the name 
and address of the person to whom such a written 
request is to be directed. In the discretion of 
management, an issuer need not undertake to 
furnish without charge copies of all exhibits to its 
Form 10-K provided that the copy of the annual 
report on Form 10-K furnished without charge to 
requesting security holders is accompanied by a list 
briefly describing all the exhibits not contained 
therein and indicating that the issuer will furnish any 
exhibit upon the payment of a specified reasonable 
fee which fee shall be limited to the issuer's 


1090/SEC DOCKET 


reasonable expenses in furnishing such exhibit. If 
the issuer's annual report to security holders 
complies with all of the disclosure requirements of 
Form 10-K and is filed with the Commission in 
satisfaction of its Form 10-K filing requirements, 


such issuer need not furnish a separate Form 10-K to 


security holders who receive a copy of such annual 
report. 


dL ali 


* 


(c) Seven copies of the report sent to security 
holders pursuant to this rule shall be mailed to the 
Commission, solely for its information, not later than 
the date on which such report is first sent or given to 
security holders or the date on which preliminary 
copies of solicitation material are filed with the 
Commission pursuant to Rule 14a-6(a), whichever 
date is later. The report is not deemed to be 
“soliciting material” or to be “filed” with the 
Commission or subject to this regulation otherwise 
than as provided in this Rule, or to the liabilities of 
Section 18 of the Act, except to the extent that the 
issuer specifically requests that it be treated as a 
part of the proxy soliciting material or incorporates it 
in the proxy statement or other filed report by 
reference. 


nore: * t* 


* 


10. By amending §240.14c-3 to read as follows: 


§240.14c-3 Annual report to be furnished to security 
holders. 


(ay 


(1) The report shall include, for the registrant and its 
subsidiaries consolidated, audited balance sheets 
as of the end of each of the two most recent fiscal 
years and audited statements of income and 
changes in financial position for each of the three 
most recent fiscal years prepared in accordance 
with Regulation S-X (Part 210 of this chapter), except 
that the provisions of Article 3, other than §210.3- 
06(e), shall not apply and only substantial 
compliance with Articles 6, 7, 7A and 9 is required. 
Any financial statement schedules or exhibits or 
separate financial statements which may otherwise 
be required in filings with the Commission may be 
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omitted. Investment companies registered under 
the Investment Company Act of 1940 need include 
financial statements only for the last fiscal year. If 
the financial statements of the registrant and its 
subsidiaries consolidated in the annual report filed 
or to be filed with the Commission are not required to 
be audited, the financial statements required by this 
paragraph may be unaudited. 


NOTE: Information required by §210.4-10(k)(1) 
through (4) of Regulation S-X, applicable to oil and 
gas companies, is to be included as part of the 
financial statements included in the report. In 
addition, the oil and gas information required by 
§210.4-10(k)(5) through (8) of Regulation S-X, 
which may be reported as supplemental information 
accompanying the financial statements, shall be 
included in the report. 


(2) Financial statements and notes thereto shall be 
presented in roman type at least as large and as 
legible as 10-point modern type. If necessary for 
convenient presentation, the financial statements 
may be in roman type as large and as legible as 8- 
point modern type. All type shall be leaded at least 2- 
point. 


(3) The report shall contain the Supplementary 
Financial Information specified by Item 12 of 
Regulation S-K (17 CFR 229.20). 


(4)(i) The report shall contain Selected Financial 
Data in accordance with the provisions of Item 10 of 
Regulation S-K (17 CFR 229.20). 


(ii) The report shall contain Management’s 
Discussion and Analysis of the issuer's financial 
condition and results of operations in accordance 
with the provisions of Item 11 of Regulation S-K (17 
CFR 229.20). 


* 


(8) The report shall contain the market price of the 
issuer's common stock and related security holder 
matters in accordance with the provisions of Item 9 
of Regulation S-K (17 CFR 229.20). 


(9) The information statement, or the report, shall 
contain an undertaking in bold face or otherwise 
reasonably prominent type to provide without 
charge to each person furnished a copy of the 
information statement, on the written request of any 
such person, a copy of the issuer's annual report on 
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Form 10-K including the financial statements and 
the financial statement schedules required to be 
filed with the Commission pursuant to Rule 13a-1 
under the Act for the issuer’s most recent fiscal year, 
and shall indicate the name and address of the 
person to whom such a written request is to be 
directed. In the discretion of management, an issuer 
need not undertake to furnish without charge copies 
of all exhibits to its Form 10-K provided that the copy 
of the annual report on Form 10-K furnished without 
charge to requesting security holders is 
accompanied by a list briefly describing all the 
exhibits not contained therein and indicating that 
the issuer will furnish any exhibit upon the payment 
of a specified reasonable fee which fee shall be 
limited to the issuers reasonable expense in 
furnishing such exhibit. If the issuer's annual report 
to security holders complies with all of the disclosure 
requirements of Form 10-K and is filed with the 
Commission in satisfaction of its Form 10-K filing 
requirements, such issuer need not furnish a 
separate Form 10-K to security holders who receive a 
copy of such annual report. 


NOTE: * ** 


* 


(b) Seven copies of the report sent to security 
holders pursuant to this rule shall be mailed to the 
Commission, solely for its information, not laterthan 
the date on which such report is first sent or given to 
security holders or the date on which preliminary 
copies of the information statement are filed with the 
Commission pursuant to Rule 14c-5, whichever date 
is later. The report is not deemed to be “filed” with 
the Commission or subject to this regulation 
otherwise than as provided in this rule, or to the 
liabilities of Section 18 of the Act, except to the 
extent that the issuer specifically requests that it be 
treated as a part of the information statement or 
incorporates it in the information statement or other 
filed report by reference. 


NOTE: * * * 


PART 241—INTERPRETATIVE RELEASES 
RELATING TO THE SECURITIES EXCHANGE ACT OF 
1934 AND THE GENERAL RULES AND 
REGULATIONS THEREUNDER 


* * * * * 


11. Part 241 is amended by rescinding Guide 1, 
“Summary of Operations,” of the Guides for the 
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Preparation and Filing of Reports and Proxy and 
Registration Statements Under the Securities 
Exchange Act of 1934. 


12. Part 241 is amended by amending Guide 4, 
“Integrated Reports to Shareholders,” of the Guides 
for the Preparation and Filing of Reports and Proxy 
and Registration Statements Under the Securities 
Exchange Act of 1934 to read as follows: 


Guide 4. Integrated Reports to Security Holders. 
Annual and quarterly reports to security holders may 
be combined with the required information of Form 
10-K and Part! of Form 10-Q and be suitable for filing 
with the Commission when the following conditions 
are Satisfied: 


(a) The report contains full and complete answers to 
all items required by Form 10-K or Part | of Form 10- 
Q. When responses to a certain item of required 
disclosure are separated within the report, an 
appropriate cross-reference should be made. If the 
information required by Part Ill of Form 10-K is 
omitted by virtue of General Instruction G, a 
definitive proxy or information statement shall be 
filed. 


(b) Any additional information or exhibits contained 
in the reports shall meet the requirements of Rules 
12b-20 (17 CFR 240.12b-20) and 12b-30 (17 CFR 
240.12b-30) of the Securities Exchange Act of 1934. 


(c) For purposes of Form 10-K, its cover page and the 
required signatures shall be included. For purposes 
of Form 10-Q, its cover page, appropriate responses 
to Part Il and the required signatures shall be 
included. Additionally, as appropriate, a cross- 
reference sheet should be filed indicating the 


location of information required by the items of the 
form. 


(d) Any pictorial or graphic representations shall 
comply with the provisions of Guide 8 of the Guide 
for Preparation and Filing of Registration Statements 
(Securities Act Release No. 5171 (July 20, 1971)). 


(e) The report should contain a disclaimer of any 
action on the part of this Commission to approve or 
disapprove the report or to pass upon its accuracy or 
adequacy. 


(f) An annual report to security holders prepared on 
an integrated basis may also be submitted in satis- 
faction of Rule 14a-3 (17 CFR 240.14a-3) under 


1092/SEC DOCKET 


the Securities Exchange Act of 1934. When filed as 
the annual report on Form 10-K, responses to the 
Items of that form are subject to Section 18 of the 
Act. 


(g) A quarterly report to security holders filed in 
satisfaction of the requirements of Part | of Form 10- 
Q is not deemed to be “filed” for the purpose of 
Section 18 of the Act but is subject to all other 
provisions of the Act (Rules 13a-13(d) (17 CFR 
240.13a-13(d)), 15d-13(d) (17 CFR 240.15d-13(d)). 


AUTHORITY 


The amendments to the forms and guides 
prescribed under the Securities Act of 1933 are 
being adopted pursuant to the authority in Sections 
6, 7, 8, 10 and 19(a) of the Act. The amendments to 
Rule 14a-3, Rule 14c-3, and the forms and guides 
prescribed under the Securities Exchange Act of 
1934 are being adopted pursuant to the authority in 
Sections 12, 13, 15(d) and 23(a) of that Act. The 
amendments to Regulation S-K are being adopted 
pursuant to all of the 1933 and 1934 Act provisions 
referred to above. 


[Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85; secs. 
205, 209, 48 Stat. 906, 908; sec. 301, 54 Stat. 857; 
sec. 8, 68 Stat 685; sec. 1, 79 Stat. 1051; sec. 
308(a)(2), 90 Stat. 57; secs. 12, 13, 15(d), 23(a), 48 
Stat. 892, 894, 895, 901; secs. 1, 3, 8, 49 Stat. 1375, 
1377, 1379; sec. 203(a), 49 stat. 704; sec. 202, 68 
Stat. 686; secs. 3, 4, 6, 78 Stat. 565-568, 569, 570- 
574; secs. 1, 2, 82 Stat. 454; sec. 28(c), 84 Stat. 
1435; secs. 1, 2, 84 Stat. 1497; sec. 105(b), 88 Stat. 
1503; secs. 8, 9, 10, 18, 89 Stat. 117, 118, 119; 155; 
sec. 308(b), 90 Stat. 57; secs. 202, 203, 204, 91 Stat. 
1494, 1498, 1499, 1500; 15 U.S.C. 77f, 77g, 77h, 
77), 77s(a), 781, 78m, 780(d), 78w(a)]. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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BUSINESS COMBINATION TRANSACTIONS—NEW 
SHORT FORM FOR REGISTRATION AND RELATED 
RULE AMENDMENTS 


ACTION: Final rules. 


SUMMARY: The Commission announces the 
adoption of Form S-15, an optional experimental 
short form for registration under the Securities Act of 
1933 or securities issued in certain business 
combination transactions. At the same time, the 
Commission also announces the adoption of related 
amendments to Regulations 14A and 14C under the 
Securities Exchange Act of 1934, tothe exhibits item 
of Regulation S-K, to Rule 24 of the Commission’s 
Rules of Practice, and to Rule 411 under the 
Securities Act. The adoption of Form S-15 and the 
related rule amendments is part of the 
Commission’s ongoing rulemaking effort designed 
to integrate the disclosure systems under the 
Securities Act and the Exchange Act and to 
streamline and make less burdensome the 
disclosure requirements imposed on registrants by 
those disclosure systems. 


EFFECTIVE DATE: (30 days after publication in the 
Federal Register); however, persons desiring to use 


the new Form prior to that date may do so, provided 


that they comply with all applicable provisions ofthe 
form. 


FOR FURTHER INFORMATION CONTACT: Prior to 
the effective date, contact Catherine Collins McCoy, 
Office of Disclosure Policy, Division of Corporation 
Finance, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549 (202- 
272-2589); thereafter, contact William E. Toomey or 
William E. Morley, Office of Chief Counsel, Division of 
Corporation Finance, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549 (202-272-2573). 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced the 
adoption of new Form S-15 (17 CFR 239.29), an 
optional experimental form which may be used to 
register under the Securities Act of 1933 (the 
“Securities Act’) [15 U.S.C. 77a et seq.] securities 
issued in business combination transactions 
meeting certain specified criteria, and the adoption 
of related amendments to a number of Commission 
rules and regulations. As adopted, Form S-15 
provides for an abbreviated prospectus to be 
delivered to security holders together with copies of 
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the issuer's latest annual report to security holders. 
This Form generally will be available for Securities 
Act registration where the issuer meets the 
conditions as to the use of Form S-7 (17 CFR 
239.27)! and the business combination transaction 
pursuant to which the registered securities are to be 
issued does not affect certain financial results of the 
issuer by more than 10%. Although the Form is not 
specifically limited to a maximum number of 
offerees, the Commission anticipates that it will be 
most appropriate for registration where the number 
of offerees is relatively small so that delivery of an 
annual report will not involve unusual effort or 
expense. In this regard, the Form presents an 
attractive alternative to using Rule 146 (17 CFR 
230.146), the operation of which, it is claimed, has 
proved difficult for some issuers. 


The amendments to Rule 24 of the Commission’s 
Rules of Practice (17 CFR 201.24) and to Rule 411 
under the Securities Act (17 CFR 230.411) permit 
incorporation by reference into a Securities Act 
registration statement of material contained in 
annual reports to security holders furnished to the 
Commission pursuant to Rule 14a-3 (17 CFR 
240.14a-3) or Rule 14c-3 (17 CFR 240.14c-3) under 
the Securities Exchange Act of 1934 (the “Exchange 
Act”) [15 U.S.C. 78a et seq. (1976 and Supp. | 
1977)]. The amendment to Item 7 (Exhibits) of 
Regulation S-K (17 CFR 229.20) adds Form S-15 to 
that Item’s provisions. Finally, the amendments to 
Rules 14a-3 (17 CFR 240.14a-3), 14a-6 (17 CFR 
240.14a-6) and 14a-12 (17 CFR 240.14a-12) of 
Regulation 14A (17 CFR 240.14a-1 et seq.) and to 
Rules 14c-2 (17 CFR 240.14c-2) and 14c-5 (17 CFR 
240.14c-5) of Regulation 14C (17 CFR 240. 14c-1 et 
seq.) provide that the informational filing 
requirements of those Regulations, where 
applicable to the business combination transaction, 
would be satisfied when Form S-15 is used to register 
the issued securities under the Securities Act. The 
specific provisions of Form S-15 and the related 
amendments adopted today are discussed in 
greater detail below under “Synopsis of Form S-15 
and Related Amendments.” 





1These conditions include a minimum earnings test 
and a requirement that the registrant has provided 
continuous disclosure to investors pursuant to the 
reporting requiremenis of Sections 13(a), 14 and 
15(d) of the Exchange Act. See Note 13 infra. 
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BACKGROUND 


Proposed Form S-15 and related rule amendments 
were published for public comment on January 15, 
1980, simultaneously with three other releases 
which, taken together, constituted a major effort to 
achieve a simplified and integrated disclosure 
system. Those other actions were (1) proposed 
amendments to Form 10-K (17 CFR 249.310), 
Regulation S-K (17 CFR 229.20), and Rule 14a-3;° 
(2) proposed amendments to Regulation S-X (17 
CFR Part 210) which would establish uniform 
financial statement instructions for certain forms 
and reports required to be filed pursuant to the 
Securities Act and the Exchange Act and for annual 
reports to security holders;* and (3) proposed 
amendments to Regulation S-X which would require 
certain additional accounting disclosures in annual 
reports to security holders and would eliminate, to 
the extent possible, the differences between the 
requirements of that regulation and the 
requirements of Generally Accepted Accounting 
Principles (“GAAP”).° The Commission today also 
announced final rulemaking action on each of these 
three matters; in this regard, attention is directed to 
Securities Act Release No. 6231, September 2, 1980 
(Form 10-K, Rule 14a-3 and Regulation S-K); 
Securities Act Release No. 6234, September 2, 1980 


(Uniform Financial Statement Instructions); and 
Securities Act Release No. 6233, September 2, 1980 
(Genera! Revision of Regulation S-X). 


As was indicated in the January release proposing 
amendments to Form 10-K, Rule 14a-3 and 
Regulation S-K,® the Commission considered the 
four proposals published together in January to be 
the first of a number of steps anticipated to be taken 
in order to achieve integration and simplification of 
existing disclosure requirements. At that time, the 
Commission broadly outlined the design of a 
simplified Securities Act disclosure system 
integrated with the Exchange Act system by relying 
to varying degrees upon both formal and informal, 
i.e., filed and unfiled, documents prepared pursuant 
to Exchange Act requirements. Specifically, the 
Commission anticipated delineating three general 
categories or levels of companies, with the degree of 
required disclosure and of document dissemination 
differing with each level. The Commission has now 
developed three new proposed Securities Act 
registration statement forms to be used by 
companies in the three levels and is publishing 
those proposed forms for comment’ concurrently 
with the adoption of Form S-15 and of the other final 
rule amendments announced today, and the 
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proposal for comment of amendments to Form 10-Q 
(17 CFR 249.308a) which will make that Form 
consistent with the new Form 10-K.® 


The proposed forms (denominated Forms A, BandC 
for purposes of proposal discussion), particularly 
proposed Form B, raise a number of issues which 
also arose in the context of Form S-15 and which are 
not yet resolved. These issues include (1) whether 
delivery of the annual report to security holders with 
the prospectus should be mandatory or optional, (2) 
which documents should be incorporated by 
reference into prospectuses, (3) for what 
transactions abbreviated prospectuses are 
appropriate, and (4) how to ensure equivalent 
disclosure when issuers have the option of 
prospectus presentation or annual report delivery. 
Rather than delay adoption of Form S-15 until such 
time as all issues associated with the Commission's 
integration program have been resolved, however, 
the Commission has determined to adopt FormS-15 
at this time as an experiment. A number of 
commentators on proposed Form S-15 specifically 
urged that the Commission consider and adopt Form 
S-15 independently of the other parts of its 
integration program so that the benefit of its savings 
would be made available as soon as possible, 
regardless of any delaying problems encountered in 
implementing the other proposals. Form S-15’s 
prompt adoption, on an experimental basis,’ is 





*Securities Act Release No. 6177 (January 15, 1980) 
[45 FR 5934]. 


3Securities Act Release No. 6176 (January 15, 1980) 
[45 FR 5972]. 


‘Securities Act Release No. 6179 (January 15, 1980) 
[45 FR 5963]. 


‘Securities Act Release No. 6178 (January 15, 1980) 
[45 FR 5943]. 


Securities Act Release No. 6176. 


7Securities Act Release No. 6235 (September 2, 
1980). 


8Securities Act Release No. 6236 (September 2, 
1980). 


Securities Act Release No. 6177 stated that 
proposed Form S-15, if adopted, would be in the 
nature of an experiment and that its use and effects 
would be carefully watched so that the Commission 
could consider the advisability of either expanding 
or limiting its availability. 
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responsible to those commentators’ views. More 
importantly, however, the Commission believes that 
experience with Form S-15 and its mandatory use of 
the issuer’s annual report to security holders will 
provide empirical data as to its operation and usage 
which will be a valuable aid in evaluating proposed 
Form B, which as proposed would provide issuers 
with the option of either delivering the annual report 
or providing equivalent disclosure in the prospectus. 


Proposed Form S-15 generated substantial public 
commentary. The commentators were 
overwhelmingly in favor of the Commission’s goals of 
simplifying the disclosure provided to investors, 
reducing the burdens and costs which Securities Act 
registration imposes on issuers and integrating 
further the disclosure requirements of the Securities 
Act and Exchange Act. The majority of 
commentators believed proposed Form S-15 to bea 
significant step toward accomplishing those goals 
and urged that the Commission promptly adopt the 
new Form. A substantial number of helpful specific 
comments and suggestions were offered in 
connection with proposed Form S-15, quite a few of 
which are reflected in changes made from Form S- 
15 as proposed to Form S-15 as adopted. These 


specific comments, as well as others not directly 


reflected in the text of the form and rule 
amendments as adopted, are discussed below inthe 
“Synopsis” portion of the release. 


SYNOPSIS OF FORM S-15 AND RELATED 
AMENDMENTS 


The following brief synopsis is intended to assist 
interested parties in their understanding of the new 
Form and related rule amendments. Respects in 
which the Form and rule amendments differ from 
those as proposed are included in this discussion. 
Attention is directed to the text of the proposals for a 
more complete understanding. 


| Form S-15 
A. Availability 


General Instruction A to Form S-15 provides that the 
form is available only for registration of securities 
issued (a) in transactions of the character specified 
in Rule 145(a) (17 CFR 230.145),'° (b) in a merger 
where applicable state law does not require a vote of 
the security holders of the company being acquired 
(“short form mergers”) or (c) inan exchange offer for 
securities of another person where the amount of 
securities already held and the amount of securities 
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to be sought in the exchange offer aggregate at the 
time of filing will exceed 50% of that class of 
securities of the other person. As proposed, the 
transactions for which Form S-15 would have been 
available were limited to transactions of the 
character specified in Rule 145(a)(2) and (a)(3) and 
exchange offers resulting in the issuer’s acquisition 
of 80% of the voting power of the other person. A 
substantial number of the public commentators on 
proposed Form S-15 recommended that the Form’s 
use be greatly expanded. While the Commission 
believes that the experimental value of Form S-15 
might be impaired were its use expanded 
significantly beyond that proposed, it has 
determined that inclusion of Rule 145(a)(1) 
transactions,'! short form mergers, and exchange 
offers to acquire a majority but not 80% is consistent 
with and compatible with the limited purpose for 
which Form S-15 is adopted. 


A Form S-15 transaction must also meet the five 
conditions set forth in General Instruction A. The 
first condition restricts the Form’s use to 
transactions where relatively small companies are 
acquired by substantially larger companies.!? Under 
tnis condition, the effect of the transaction must not 
be a change of more than 10% between the items 





1OW here the transaction pursuant to which securities 
are to be registered on Form S-15 is of the character 
specified in Rule 145(a)(1), (a)(2) or (a)(3), the 
provisions of Rule 145(c) and (d) will be applicable 
to persons and parties deemed underwriters with 
respect to those securities. 


“Rule 145(a)(1) transactions are reclassifications of 
securities, other than stock splits, reverse stock 
splits, or changes in par value, which involve the 
substitution of a security for another security. 


'2The test for the effect of the transaction used in 
General Instruction A to proposed Form S-15 is 
similar to the tests set forth in Securities Act Release 
No. 4950 (February 20, 1980) for determining 
whether relief should be granted from the 
requirement for 3-year certified financial 
statements of companies acquired or to be 
acquired. It should be noted, however, that thetest in 
General Instruction A to proposed Form S-15 isto be 
used only for purposes of determining the 
availability of such Form, and that, for all purposes 
other than Form S-15 availability and disclosure 
requirements, the standards and positions 
expressed in Release No. 4950 remain unchanged. 
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listed in General Instruction A.1(a) (gross sales and 
operating revenues, net income, total assets, and 
total shareholders’ equity) for the issuer on a pro 
forma combined consolidated basis giving effect to 
the transaction in question. In addition, the total 
purchase price must not exceed 10% of the issuer's 
total assets. This provision differs from proposed 
General Instruction A.1(b), which would have 
provided instead that the total purchase price must 
not exceed 10% of the aggregate market value of 
voting stock held by nonaffiliates. A number of 
commentators believed the condition proposed was 
too restrictive and too difficult to apply as a practical 
matter. The condition as adopted addresses these 
concerns while still ensuring that the Form will not 
be used for transactions which have a substantial 
effect on the issuer. In this regard, a Note was added 
to condition A.1 to indicate that, while the Form may 
be used for multiple simultaneous acquisitions, it 
may only beso used if the condition is met on both an 
individual and an aggregate basis. 


The second condition requires the issuer of the 
securities being registered to meet the requirements 
for the use of Form S-7 (17 CFR 239.26)'3 and to have 
furnished its latest annual report to security holders 
pursuant to Rule 14a-3 or 14c-3. The fact that the 
issuer will have been filing Exchange Act reports for 
at least three years, and that certain information 
about the issuer is thus already publicly available 
and disseminated, enables the Commission to 
reduce the actual prospectus disclosure 
requirements with respect to the issuer. The 
eligibility criteria of proposed Form B* which would, 
if adopted, replace Form S-7, are not as strict as 
those of Form S-7.!° Should Form B be adoptéa as 
proposed, Form S-15 would be amended 
accordingly so that General Instruction A.2 would be 
met if the issuer qualifies for the use of Form B. 


This second condition, as adopted, reflects a change 
made in response to a point raised by a number of 
commentators. Proposed General Instruction A.2 
required the issuer to have furnished an annual 
report to security holders for its latest fiscal year. 
This provision would have had the effect of 
precluding the Form’s use for the period between the 
end of the issuer's fiscal year and the time an annual 
report is prepared and disseminated to security 
holders. The Commission does not believe such 
preclusion is necessary or appropriate. Therefore, 
the requirement of General Instruction A.2 as 
adopted is that the issuer have furnished its latest 
annual report to security holders. Corresponding 
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changes were also made to Items 6 and 9 of Form S- 
15. 


The third condition to the use of Form S-15 is thatthe 
transaction pursuant to which the registered 
securities are being issued has been approved or 
recommended by the boards of directors of both 
parties to the transaction. A clarifying phrase has 
been added to the condition which specifies the 
Commission’s intent that this condition must be met 
as of the date of effectiveness of the registration 
statement. While not all the commentators who 
addressed this condition agreed that it is necessary, 
the Commission believes that it is a useful means to 
ensure that the abbreviated Form S-15 format is not 
used for transactions where fuller disclosure may be 
appropriate. 


The fourth condition provides that the prospectus 
must be delivered to security holders at least 20 days 
prior to the meeting date or the date of the vote, 
consent or authorization or the date the transaction 
is consummated. Changes were made from the 
language as proposed to clarify that the solicitation 
is to be made in accordance with applicable state or 
federal law, but in no event later than 20 days prior, 





13Generally, an issuer may use Form S-7 if it(a) has a 
class of securities registered under Section 12 (15 
U.S.C. 78/) or is required to file reports pursuant to 
Section 15(d) (15 U.S.C. 780(d)) of the Exchange 
Act; (b) has been subject to the requirements of 
Section 12 or 15(d), and has filed all applicable 
reports, for 36 calendar months prior to the filing of 
the registration statement and has timely filed all 
required reports for the past twelve calendar 
months; (c) has not defaulted in payments on 
preferred stock, indebtedness for borrowed money 
or long-term leases during the past 36 months; and 
(d) has had consolidated net income of at least 
$250,000 for three of the last four fiscal years, 
including the most recent fiscal year. 


4Securities Act Release No. 6235 (September 2, 
1980). 


‘SProposed Form B eligibility differs from existing 
Form S-7 in that (1) the issuer must have had 
positive net income for two out of the three last fiscal 
years (rather than net income of $250,000 for three 
out of the last four years), including the most recent 
year and (2) the prohibition on defaults in payments 
on preferred stock, indebtedness and long-term 
leases has been somewhat modified. 
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and to clarify that 20-day prior delivery is required 
even where no meeting is held and no vote, consent 
or authorization is solicited. 


As proposed, Form S-15 would have been 
unavailable for transactions where either the issuer 
or the company being acquired engages in 
significant oil and gas related operations. The 
Commission believed this exclusion, which was 
similar to the exclusion of such companies from use 
of Form S-18 (17 CFR 239.28) and Rule 242 (17 CFR 
230.242), was appropriate because of the staff's 
current study of oil and gas disclosure requirements. 
The public commentators who addressed this 
condition, however, unanimously urged that 
companies engaged in oil and gas related operations 
not be excluded from using Form S-15. The 
Commission now requires such companies’ annual 
reports to security holders prepared pursuant to 
Rule 14a-3 to contain the same financial information 
about oil and gas operations as is called for by 
Regulation S-X.!° Accordingly, because of the unique 
and limited circumstances of Form S-15, and its 
experimental nature, the Form as adopted is 
available where the issuer or the company being 
acquired engages in significant oil and gas 
operations. Should the staff's on-going study of oil 
and gas disclosure requirements culminate in 
further amendments to existing requirements, those 
amendments would automatically be reflected in 
Form S-15 through its use of the annual report to 
security holders and its reference to Regulations S-K 
and S-X. 


Finally, Form S-15 is available only when neither the 
issuer nor the company being acquired is a 
registered investment company. This provision is 
the same as that contained in proposed Form S-15, 
in connection with which the Commission invited 
comment as to whether the Form should be available 
to registered investment companies and, if so, what, 
if any, conditions and modifications to Form S-15 
would be appropriate. Five commentators 
responded to this invitation for comment, all 
recommending that investment companies be able 
to use either Form S-15 or a similarly abbreviated 
form. A number of helpful detailed suggestions were 
submitted as to appropriate conditions to such a 
form’s use and approaches to prospectus content 
and document delivery requirements. These 
comments also reinforced the Commission’s belief 
that Form S-15 would require at least some 
modifications before it would be feasible for 
investment companies to use the Form. While the 
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Commission has determined not to make Form S-15 
available for investment company use at this time, it 
is considering the comments received in this regard 
in connection with its ongoing overall review of 
disclosure requirements for investment companies. 


With the limited exception of the addition of the few 
types of business combination transactions noted 
above, and the deletion of the prohibitions for 
resales and for companies engaged in oil and gas 
operations, the availability of Form S-15 as adopted 
is not expanded from that of proposed Form S-15. 
The Commission is conscious of the public 
commentators’ overwhelming encouragement to 
expand the number and types of companies and 
transactions for which Form S-15 could be used. 
Nevertheless, the Commission has decided to adopt 
Form S-15 at this time with its availability provisions 
essentially as proposed in the important respects of 
relative transaction size and issuer qualification to 
use Form S-7 so that it may gain experience with the 
form’s use and effects. Based upon that experience, 
the Commission may subsequently ease some of the 
restrictions on Form S-15 availability, particularly at 
such time as the staff has had the opportunity to 
develop an appropriate disclosure requirement with 
respect to pro forma financial information. 


B. Other General Instructions 


General Instructions B and C are similar to 
instructions to all Securities Act forms, indicating 
the application of the rules and regulations under 
the Securities Act and specifying what documents 
comprise the registration statement. These 
instructions are adopted as proposed. The 
instruction requesting issuers to advise the staff of 
their intention to file a registration statement on 
Form S-15 has been deleted because experience 
with the instruction in existing forms has proved it to 
be ineffective. 


Securities Act Release No. 6177, publishing 
proposed Form S-15 for comment, did not 
specifically address the Guides for the Preparation 
and Filing of Registration Statements under the 
Securities Act of 1933 (the “Guides”)!’ or their 
applicability to registration statements on proposed 





16See Securities Act Release No. 6231 (September 2, 
1980). 


17Securities Act Release No. 4936 (December 9, 
1968) (33 FR 18671), as amended. 
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Form S-15. The Guides represent policies and 
practices followed by the Division of Corporation 
Finance in administering the various disclosure 
requirements of the Securities Act and the forms 
adopted thereunder. As such, they are able to be 
applied flexibly, when and where appropriate. Some 
Guides specifically indicate that they are applicable 
only to registration statements filed on certain 
forms, e.g., Guide 11 applies to Form S-1 (17 CFR 
239.11), Guide 28 applies to Forms S-1 and S-7 (17 
CFR 239.26), Guide 30 applies to Forms S-1 andS-7, 
and Guide 59 applies to Forms S-1 and S-2(17 CFR 
239.12). 


A number of public commentators questioned the 
applicability of the Guides, and in particular Guide 
61, Statistical Disclosure by Bank Holding 
Companies, to proposed Form S-15. At the time 
proposed Form S-15 was published, Guide 61 by its 
terms specifically applied only to registration 
statements filed on Forms S-1, S-7 and S-14. The 
Commission did not believe Guide 61 disclosure 
would be necessary or appropriate in an abbreviated 
prospectus like that of Form S-15 and, therefore, did 
not propose to amend Guide 61 to include Form S- 
15. The Commission still believes that Guide 61 
disclosure is unnecessary in Form S-15. In light of 
recent amendments to Guide 61, however, which, 
among other things, broadened its applicability to 
registration statements for which financial 
statements are required,'® the Commission also 
believes it iS appropriate at this time to state 
explicitly that it does not intend Guide 61 to be 
applicable to Form S-15 registration statements. 


All other existing Guides, rules and regulations 
under the Securities Act are equally as applicable to 
Form S-15, where appropriate, as to any other 
Securities Act form for the registration of securities. 
In this regard, the Commission notes that it is 
engaged in an ongoing program of reviewing and 
reevaluating the rules, forms and Guides under the 
Securities Act and the Exchange Act. The first step in 
this program is the overall review of all of the Guides, 
a major project which was begun in December, 
1979,'° and which should result in the promulgation 
of proposed changes in the future. 


General Instruction D sets forth the relationship of 
Form S-15 to the proxy or information rules under 
the Exchange Act, where such are applicable to the 
transaction. The Form S-15 prospectus may be in 
the form of and may serve as the proxy or 
information statement used in connection with the 
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transaction. It would be deemed to meet the 
informational and filing requirements of the proxy or 
informational rules under Section 14 of the 
Exchange Act, and Regulations 14A and 14C 
thereunder. All other provisions of those Regulations 
would still apply. A new paragraph (c) has been 
added to General Instruction D to make it clear that, 
where Sections 13(e), 14(d) or 14(e) of the 
Exchange Act apply to the transaction, the rules and 
regulations thereunder are still applicable to the 
transaction regardless of the provisions of Form S- 
15. 


General Instruction E, Availability of the Prospectus 
for Reoffers or Resales, represents a change from 
the provision of Form S-15 as proposed, which would 
have prohibited use of the Form S-15 prospectus for 
reoffers or resales of securities acquired pursuant to 
that registration statement by affiliates of the issuer 
or by any other persons who may be deemed 
underwriters of such securities. As adopted, the 
Form S-15 prospectus will be available for such 
reoffers or resales, if (1) the additional information 
called for is provided in the prospectus, (2) the 
selling shareholders have an intent to make such 
offers and sales within sixteen months, and (3) the 
prospectus so used is updated in accordance with 
Section 10(a)(3) of the Securities Act. Most of the 
public commentators who addressed the proposed 
Form’s resale prohibition believed the Form should 
be able to be used for that purpose, and the 
Commission believes that such use may be allowed 
without sacrificing the disclosure provided to 
investors. Indeed, because the Form S-15 issuer 
must meet the conditions to the use of Form S-7, the 
resale prospectus which generally would otherwise 
be available to be used would be that of Form S-16, 





'8Securities Act Release No. 6221 (July 8, 1980). 


19Securities Act Release No. 6163 (December 5, 
1979). 


20Future changes in the Guides would, of course, be 
in addition to those made by rescinding a number of 
Guides (Securities Act Guide 22, Summary of 
Earnings, and 26, Statement of Dividend Policy, and 
Exchange Act Guide 1, Summary of Operations) as 
part of the final rulemaking amending Form 10-K, 
Rule 14a-3, and Regulation S-K. Securities Act 
Release No. 6231 (September 2, 1980). 
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which requires delivery of less information about the 
issuer than does Form S-15.?! 


A new General Instruction F has been added to make 
explicit the Commission’s intention that, while Form 
S-15 relies heavily upon the concurrently adopted 
amendments to Form 10-K, Rule 14a-3, and 
Regulation S-K,?2 the delayed implementation 
requirements of these amendments nevertheless 
will not operate to delay the availability of FormS-15. 
Therefore, annual reports to security holders 
prepared with respect to fiscal years ending prior to 
December 15, 1980, may be used in connection with 
Form S-15 registration even though such annual 
reports are not required to contain the disclosure 
required to be presented in annual reports for fiscal 
years ending after that date. The Commission 
recognizes the differences in the levels of required 
disclosure. As a practical matter, however, requiring 
full implementation of the amended annual report 
disclosure items could delay by more thanayearthe 
availability of Form S-15 to issuers who might 
otherwise qualify to use and choose to use the new 
form. Additionally, a long delay to await full 
implementation of the annual report amendments 
would also delay the experimental use of annual 
reports to security holders in a Securities Act 
context. Accordingly, the Commission has 
determined to make Form S-15 available 
immediately. 


C. Information Required in the Prospectus 


Form S-15 provides for a short prospectus which will 
provide investors with the information necessary to 
make an investment decision presented in a 
comprehensible style and format. This is 
accomplished by requiring the issuer's latest annual 
report to security holders to be delivered with the 
prospectus. The issuer's business description, 
financial statements, industry segment information, 
market information with respect to its common 
stock, selected financial data, and management's 
discussion and analysis will be incorporated by 
reference from the annual report rather than 
presented in the prospectus itself. The prospectus, 
then, will contain only disclosure with respect to (1) 
the transaction pursuant to which the registered 
securities are being issued, (2) the company being 
acquired, and (3) any additional information about 
the issuer which needs to be disclosed to update that 
presented in the annual report delivered with the 
prospectus. 
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1. Multiple Document Delivery 


The Form S-15 multiple document delivery 
approach takes advantage of one of the most useful 
and readable disclosure documents produced 
under the existing disclosure systems, the annual 
report to security holders prepared pursuant to Rule 
14a-3 or 14c-3, both to ensure that the disclosure 
provided concerning the issuer is comprehensible 
and to reduce expenses and duplication by making 
use of an existing document.”? In order that the 
prospectus which the annual report accompanies be 
equally comprehensible, issuers are urged to 
present information therein in as clear and concise a 
style as possible. 


It should be noted that Form S-15 is an optional form; 
Forms S-1 (17 CFR 239.11) and S-14 (17 CFR 
239.23) are still available should an issuer who 
qualifies to use Form S-15 nevertheless prefer not to 
deliver its annual report. Anumber of commentators 
argued: (1) that Form 10-K, rather than the annual 
report to security holders, should be used as the 
integrating document accompanying the 
prospectus; and (2) that issuers should be given the 
option of annual report delivery or presentation in 
the prospectus of information equivalent to that in 
the annual report. The Commission believes that the 
annual report is the preferable document and that 





21Form §-16 [17 CFR 239.27] is available for 
secondary offerings if securities of the same class 
are listed and registered on a national securities 
exchange or are quoted on the automated quotation 
system of a national securities association. 


22Securities Act Release No. 6231 (September 2, 
1980). 


23The Commission has long recognized the annual 
report to security holders to be one of the most 
effective means of communication betwen 
management and security holders. See the 
discussion in two of the other releases published 
today, Securities Act Relese Nos. 6231 and 6235 
(September 2, 1980), of the Commission’s reasons 
for including the annual report to security holders in 
its integration program. See also Securities 
Exchange Act Release No. 11079 (October 31, 
1974) and Securities Exchange Act Release No. 
10591 (January 10, 1974). 
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issuers are provided sufficient opportunity to update 
and supplement their annual reports in the 
prospectus and, accordingly, need not be granted 
the option of presenting the annual report 
information in the prospectus. 


While Form S-15 as adopted requires delivery of an 
annual report, the issue of presentation within the 
prospectus remains under consideration. Pending 
resolution of this issue, it is anticipated that S-15 as 
adopted will be used primarily to register those 
offerings not made to such a great number of 
offerees that mandatory annual report delivery 
would involve significant reproduction costs. 
Adopted on an experimental basis, it is believed that 
Form S-15 will produce meaningful data on the use 
of annual reports, in conjunction with shortened 
prospectuses, for Securities Act purposes. When the 
Commission considers proposed Form B, which as 
proposed would make annual report delivery 
optional, it thus will be able to add empirical data to 
the views expressed by the public commentators on 
proposed Form B. Experience with Form S-15 and 
the comments received on proposed Form B may 
also lead the Commission to amend Form S-15 
appropriately. 


lf the company being acquired has a class of 
securities registered pursuant to Section 12 of the 
Exchange Act and has furnished an annual report to 
security holders pursuant to Rule 14a-3 or Rule 14c- 
3 for its latest fiscal year, then the issuer has the 
option of delivering such annual report with the 
prospectus and the issuer's annual report. If that 
option is elected, the prospectus will contain the 
same disclosure with respect to the company being 
acquired as with respect to the issuer, ij.e., only 
disclosure with respect to subsequent events and 
interim periods. Unlike the case for the issuer, the 
annual report which could be so used Is that for the 
latest fiscal year, not the latest report furnished. The 
Commission believes it is appropriate that 
disclosure needs with respect to the company being 
acquired only be satisfied by annual report delivery if 
that report is for the latest full fiscal year. 


2. Disclosure Items 


The Form S-15 prospectus itself is required to 
contain the following information: Item 1, 
summarized information about the two companies’ 
businesses, the transaction at hand, and 
comparative per share data; Item 2, terms of the 
transaction; Item 3, a description of the company 
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being acquired which is of the same nature as would 
have been called for ina report prepared pursuant to 
Rule 14a-3; Item 4, certain proxy information; Item 
5, information about the interests of affiliates in the 
transaction; Item 6, additional information about the 
issuer as to interim financial information, 
subsequent material changes and availability of 
reports and other information; Item 7, additional 
information about the company being acquired as to 
interim financial information, subsequent material 
changes, changes in control and availability of 
reports and other information; Item 8, additional 
information required if the prospectus is to be used 
for reoffers or resales; and Item 9, statements as to 
material incorporated by reference. 


The Form S-15 prospectus disclosure requirements 
reflect a number of changes from the provisions of 
proposed Form S-15. First, an instruction has been 
added to Item 2(c), which calls for an outline of the 
material features of the proposed transaction, in 
order to emphasize that only a brief summary of the 
acquisition agreement terms is to be included in the 
prospectus. The second sentence of Item 2(d), 
concerning dividends in arrears and defaults, was 
deleted because it was unnecessary; an issuer with 
defaults would not qualify to use Form S-7 and 
therefore could not use Form S-15. 


The provision in proposed Item 2(c) calling for 
disclosure of the reasons management of the 
company being acquired has for engaging in the 
transaction is adopted as proposed. A number of 
commentators objected that this provision is 
unnecessary and undesirable; the Commission 


believes, however, that this disclosure is 
appropriate. Like Form S-14, Form S-15 may serve 
the dual purpose of securities registration and proxy 
solicitation, where Regulation 14A or 14C is 
applicable to the transaction. In that event, the Form 
S-15 prospectus is also the proxy or information 
statement of the company being acquired. Item 
2(e), which called for a brief description by the 
company being acquired of any other matters 
material to the fairness of the transaction to 
unaffiliated security holders, has been deleted. It is 
important for documents prepared pursuant to the 
federal securities laws to contain disclosure with 
respect to matters bearing on fairness in order for 
unaffiliated security holders to determine whether 
their rights under state law have been protected.” 





24See Sante Fe Industries, Inc. v. Green, 430 U.S. 
462, 474 n.14 (1977); Wright v. Heizer Corp., 560 
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The Commission believes, however, that the 
provisions of Items 2 and 5 of Form S-15 as adopted 
adequately address this concern and _ that, 
accordingly, an explicit item in Form S-15 is not 
necessary. Moreover, the Commission plans to 
consider existing registration forms for all business 
combinations in the next phase of its review of 
Securities Act and Exchange Act rules and forms, 
and the issue of an explicit fairness disclosure item 
will be revisited at that time. 


An instruction has been added to Item 3(b) to point 
out that the Commission may waive any of the 
financial information requirements of Item 3(b)(iv), 
(vi) and (vii) which it deems appropriate. This 
instruction is similar to that contained in Item 15(c) 
of Schedule 14A (17 CFR 240.14a-101) and 
indicates that the existing financial statement waiver 
procedures used in the Form S-14 context will be 
operative in the Form S-15 context as well. In 
addition, part of the five-year period for which 
selected financial data is required by Regulation S-K 
may be waived if unduly burdensome. 


The Commission made a specific inquiry of 
commentators as to what beneficial ownership 
disclosure was thought appropriate in Form S-15, 
voting power alone or Regulation S-K, Item 6 
disclosure. The majority of the commentators who 
responded to this inquiry favored consistency of 
beneficial ownership disclosure and, therefore, 
preferred Item 6 disclosure in Form S-15. 
Accordingly, Item 4 as adopted is unchanged from 
the proposal and refers to the requirements of Items 
6(a) and 6(b) of Regulation S-K. 


The public commentators who discussed the 
problem of updating the issuer’s latest annual report 
overwhelmingly favored an approach which would 
grant issuers the greatest amount of flexibility in 
determining how best to update that report. 
Accordingly, Item 6 of Form S-15 has been changed 
to add a new paragraph (a) which calls for financial 
and other information as of the end of the most 
recent fiscal quarter for which a Form 10-Q has been 





Footnote 24 continued 


F.2d 236, 250 (7th Cir. 1977), cert. denied, 434 U.S. 
1066 (1978); and SEC v. Parklane Hosiery Co., 588 
F.2d 1083, 1088-9 (2d Cir. 1977), with respect tothe 
materiality of information which would be useful to 
security holders in challenging a transaction under 
state law. 
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filed. The information is to be in the form required by 
Part | of Form 10-Q (17 CFR 249.308a) but may be 
provided by any one of three means: (1) inclusion in 
the prospectus; (2) delivery of the Form 10-Q with 
the prospectus and annual report; or (3) delivery 
with the prospectus and annual report of the issuer’s 
latest quarterly report to security holders if that 
report contains the required information. The other 
change to Item 6 is to add an undertaking, where the 
Form 10-Q delivery option is not chosen, to provide 
the issuer's latest Form 10-Q without charge upon 
request. Similar provisions with respect to the 
company being acquired have been added to Item 7 
of Form S-15. This Item is applicable if the acquired 
company has a class of securities registered under 
Section 12 of the Exchange Act, has furnished an 
annual report to security holders pursuant to Rule 
14a-3 or Rule 14c-3 for its latest fiscal year, and such 
annual report is being used in place of prospectus 
disclosure. 


Both Items 6 and 7 have also been changed to add 
significant business combinations accounted for as 
purchases to those matters for which financial 
information may be required in the prospectus if not 
reflected in the financial statements in the annual 


report(s) delivered with the prospectus. This change 
was made in response to the suggestion of the 
commentators, as was the addition to Item 7(b) of 
the term “material” to identify what changes must be 


described thereunder. The latter change was 
necessitated by the inadvertent omission of the term 
in the proposal. 


New Item 8, to be complied with if the Form S-15 
prospectus is to be used for reoffers and resales, 
calls for (1) information in regard to the persons on 
whose behalf the securities are offered; (2) 
information with respect to the consummation of the 
proposed transaction and (3) information, including 
financial statements, necessary to make the 
prospectus current. This Item was modelled after 
Item 2 of Form S-14. 


Item 9, which requires certain statements to be 
made as to information delivered with the 
prospectus and incorporated by reference therein, 
reflects a change from the Item as proposed. The 
Commission, concerned about ensuring prospectus 
readability, specifically inquired of commentators 
whether the detailed description of material 
incorporated by reference into the Form S-15 
registration statement should (1) be required inthe 
prospectus, (2) be allowed only in Part|| of the Form, 
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or (3) be placed in either location, or both, at the 
issuer's option. Because there may be equally valid 
reasons for choosing to include the detailed 
description in either part of the registration 
statement, the Commission has decided to adopt the 
third alternative and thus afford issuers maximum 
flexibility. At the same time, however, issuers are 
cautioned to avoid legalistic descriptions which 
would impair the readability of the prospectus. 


D. Information Not Required in the Prospectus 


Part I! of Form S-15 is similar to that part of other 
forms adopted for Securities Act registration of 
securities. It is a part of the registration statement 
filed with the Commission but is not delivered to 
security holders. 


The provisions of Part II of Form S-15 are as follows. 
First, Item 10 requires an undertaking by the issuer 
to deliver with each prospectus a copy of its latest 
annual report to security holders, as well as a copy of 
the annual report of the company being acquired if 
that report has been used to satisfy prospectus 
disclosure requirements with respect to business, 
financial and other information about the company 
being acquired. 


Item 10 as adopted deletes the requirement in this 
Item of proposed Form S-15 that the issuer’s 
undertaking to transmit certain material with the 
prospectus be dated as of a date not more than 
twenty days prior to the effective date of the 
registration statement. A number of commentators 
questioned the necessity for such a dating 
requirement and pointed tothe practical problems it 
could raise, such as creating the necessity for filing a 
pre-effective amendment merely because the 
undertaking has become stale. Because the 
Commission does not wish to impose any 
unnecessary burdens upon issuers, the proposed 
undertaking dating provision is not included in the 
Form as adopted. 


Next, Item 11 requires a statement specifically 
incorporating by reference into the registration 
statement (a) certain portions of the annual 
report(s) to security holders and (b) any reports filed 
pursuant to Section 13(a) or 15(d) of the Exchange 
Act by the issuer, as well as by the company being 
acquired if the latter is subject to those reporting 


requirements, for periods subsequent to that 
covered by the annual report(s) delivered with the 
prospectus. A new Item 12 requires undertakings 
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similar to those required by Form S-8 (17 CFR 
239.16b) and Form S-14 dealing with appropriately 
updating prospectuses. This new Item was 
necessitated by the expansion of Form S-15 to 
resales and reoffers by persons deemed 
underwriters. The remaining provisions deal with the 
interests of experts named in the registration 
statement (Item 13) and with exhibits to the 
registration statement as required by Item 8 of 
Regulation S-K (Item 14). 


Form S-15 does not require that the issuer’s latest 
proxy statement must be delivered along with the 
annual report to security holders and the 
prospectus. Item 4 of Form S-15 calls for the same 
disclosure as to directors and executive officers and 
beneficial ownership of securities which is 
contained in the proxy statement. Disclosure as to 
management remuneration (Item 4 of Regulation S- 
K) would not be contained in the documents actually 
delivered to security holders. This information is 
incorporated by reference into the registration 
statement, however, because it is either contained in 
the issuer's latest Form 10-K report or is 
incorporated by reference therein from the issuer's 
latest proxy statement. Most commentators who 
responded to the Commission’s specific invitation to 
comment on this point agreed that there should not 
be a requirement to deliver the proxy statement with 
the Form S-15 prospectus. 


Il. Related Amendments 
A. Rules on Incorporation by Reference 


Form S-15 requires incorporation by reference into 
the registration statement of certain information 
contained in the annual report to security holders. 
That report, prepared pursuant to Regulation 14A or 
14C, particularly Rule 14a-3 or 14c-3 thereof, is 
furnished to the Commission for its information, but 
is not deemed “filed” with the Commission.#® The 
Commission is amending Rule 24 of its Rules of 





Rule 14a-3(c) (17 CFR 240.14a-3(c)) provides: 
“Seven copies of the report sent to security holders 
pursuant to this rule shall be mailed to the 
Commission, solely for its information... .The report 
is not deemed. . .to be ‘filed’ with the Commission or 
subject to this regulation otherwise than as provided 
inthis rule or tothe liabilities of Section 18 of the Act, 
except to the extent that the issuer specifically 
requests that it be treated as a part of the proxy 
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Practice (17 CFR 201.24) and Rule 411 (17 CFR 
230.411) which make clear that information 
contained in such reports, though the reports are not 
deemed filed with the Commission, nevertheless 
may be incorporated by reference into a registration 
statement filed pursuant to the Securities Act. The 
company is still responsible for the information 
incorporated as if it had been set forth in the 
prospectus. These amendments are adopted as 
proposed. 


B. Rules 14a-3, 14a-6, 14a-12, 14c-2, 14c-5 


Exchange Act Rule 14a-3(a) (17 CFR 240.14a-3(a)) 
provides that no solicitation subject to the proxy 
rules shall be made unless each person solicited is 
concurrently furnished or has previously been 
furnished a written proxy statement containing the 
information specified in Schedule 14A (17 CFR 
240.14a-101) under that Act. The Commission is 
amending Rule 14a-3 to provide that material filed in 
a Form S-15 registration statement under the 
Securities Act containing the information required 
by that Form satisfies the requirements of the Rule. 


The Commission is amending Exchange Act Rule 
14a-6(j) (17 CFR 240.14a-6(j)) to provide that 
material filed in an S-15 registration statement 
under the Securities Act satisfies the filing 
requirements of the proxy rules under the Exchange 
Act. This amendment enables registrants to avoid 
filing copies of the registration statement as a proxy 
statement under the Exchange Act and paying a 
proxy filing fee. 


Rule 14a-12 under the Exchange Act (17 CFR 
240.14a-12) provides that solicitations in opposition 
to prior solicitations may be made before furnishing 
security holders a written proxy statement 
containing the information specified in Schedule 
14A if certain conditions are met, including that no 
form of proxy be furnished to security holders prior 
to the time the written proxy statement required by 
Rule 14a-3(a) is furnished. Where a proxy statement 
then meeting the requirements of Schedule 14A has 
already been furnished to security holders, however, 
this latter condition is inapplicable. Since the 
amendment to Rule 14a-3(a) provides that a proxy 
statement included in a registration statement filed 
under the Securities Act on Form S-15 may contain 
the information specified in that Form in lieu of the 
information specified in Schedule 14A, the 
Commission is amending Exchange Act Rule 14a- 
12(a) to refer to Rule 14a-3(a) and to delete the 
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reference to Schedule 14A. 


Rule 14c-2(a) under the Exchange Act (17 CFR 
240.14c-2(a)) requires an issuer subject to the 
information rules to transmit to its security holders a 
written information statement containing the 
information specified in Schedule 14C. To provide 
similar treatment for proxy material and information 
statements, the Commission is amending Rule 14c- 
2 to provide that material filed in a Form S-15 
registration statement satisfies the requirements of 
the Rule. 


Also in order to provide similar treatment for proxy 
material and information statements, the 
Commission is amending Exchange Act Rule 14c- 
5(e) (17 CFR 240.14c-5(e)) to provide that material 
filed in a Form S-15 registration statement under the 
Securities Act satisfies the filing requirements of 
Regulation 14C under the Exchange Act. In such 
instances, no information statement filing fee is 
required. 


The foregoing amendments to Regulations 14A and 
14C are adopted exactly as proposed. 


C. Item 7 (Exhibits) of Regulation S-K 


As was indicated in Securities Act Release No. 6177, 
which published proposed Form S-15 for comment, 
the proposed Form assumed that the Commission’s 
then outstanding proposal to incorporate uniform 
exhibit requirements into Item 7 of Regulation S-K 
would be adopted. It was therefore contemplated 
that at such time as the Commission decided to 
adopt Form S-15, new|tem 7 of Regulation S-K would 
be amended by adding a new column to Table | 
thereof indicating that the following exhibits would 
be required for filings on Form S-15: plan of 
acquisition, reorganization arrangement, liquidation 
or succession; instruments defining the rights of 
security holders; opinion re legality; opinion re tax 
matters; and material contracts. Item 7 (Exhibits) of 
Regulation S-K was adopted by the Commission on 
August 27, 1980.7 Accordingly, the Commission is 





Footnote 25 continued 


soliciting material or incorporates it in the proxy 
statement by reference.” Rule 14c-3(b) (17 CFR 
240.14c-3(b)) contains a similar provision. 


26Securities Act Release No. 6230 (August 27, 
1980). 
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adopting the amendment thereto described in the 
proposal published in Securities Act Release No. 
6177, with the addition of a requirement for a letter 
re unaudited financial information which provides 
consistency of Securities Act exhibit requirements 
in this regard. 


TEXT OF FORM AND RULE AMENDMENTS 
17 CFR Chapter I| is amended as follows: 


PART 239—FORMS PRESCRIBED UNDER THE 
SECURITIES ACT OF 1933 


1. By adding §239.29 to read as follows: 
§239.29 Form S-15, optional form for registration of 


securities to be offered in certain business 
combination transactions. 





SECURITIES AND EXCHANGE COMMISSION 
FORM S-15 
REGISTRATION STATEMENT 
UNDER 
THE SECURITIES ACT OF 1933 





(Exact name of issuer as specified in its charter) 





(State or other juris- (Primary Standard 
diction of incorpora- Industrial Classifica- 
tion or organization) tion Code Number) 


(1.R.S. Employer 
Identification 
Number) 





(Address, including Zip Code, and telephone number, including 
area code, of issuer's principal executive offices) 





(Name, address and telephone number of agent for service) 


Approximate date of commencement of the proposed sale of the 
securities to the public 





Calculation of Registration Fee 


Title of 
securities 
to be 
registered 


Amount 
to be 
registered 


Proposed 
maximum 
offering 
price per 
unit 


Proposed Amount of 
maximum _ registration 
aggregate fee 
offering 

price 


FORM S-15 
GENERAL INSTRUCTIONS 
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A. Rule as to Use of Form S-15. 


Form S-15 may be used for registration under the 
Securities Act of 1933 of securities to be issued 
either (a) in a transaction of the type specified in 
Rule 145(a) (§230.145(a); (b) ina merger inwhicha 
vote of the security holders of the company being 
acquired is not required pursuant to applicable state 
law; or (c) in an exchange offer for securities of 
another person if the securities sought to be 
acquired together with any securities owned by the 
issuer at the time of the filing of the registration 
statement will aggregate in excess of 50% of the 
class of securities which is the subject of the 
exchange; Provided, that each of the following 
conditions is met: 


1. (a) The change in each of the following items for 
the issuer on an historical basis compared to those 
for the issuer on a pro forma consolidated basis 
giving effect to the transaction does not exceed 10 
percent for the latest fiscal year (with respect to 
items (i) and (ii)) and as of the end of the latest fiscal 
year (with respect to items (iii) and (iv)): 


(i) gross sales and operating revenues; 
(ii) net income; 

(iii) total assets; and 

(iv) total shareholders’ equity. 


(b) The total purchase price (market value of the 
securities being registered as of the date of filing the 
registration statement plus any additional cash 
consideration being offered) does not exceed 10% of 
the issuer's total assets as of the end of the latest 
fiscal year for which a report on Form 10-K 
(§249.310) has been filed. 


Note: Form S-15 may be used to register securities to 
be issued pursuant to more than one single 
acquisition transaction. In order for the Form to be 
used in connection with simultaneous acquisitions 
or exchange offers of more than one company, 
however, the conditions of Instruction A. 1. above 
must be met on both an individual and an aggregate 
basis. 


2. At the time of filing the registration statement, the 
issuer (a) meets the requirements for the use of 
Form S-7 (§239.26), (b) has furnished its latest 
annual report to security holders pursuant to Rule 
14a-3 (§240.14a-3) or Rule 14c-3 (§240.14c-3) and 
(c) such report contains audited year-end financial 
statements as of a fiscal year end not more than 
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fifteen months prior to the date the registration 
statement becomes effective. 


3. On or prior to the date of effectiveness of the 
registration statement, the transaction has been 
approved or recommended by the boards of 
directors, or other similar governing bodies, of the 
issuer and of the company being acquired. 


4. The prospectus is delivered to the security holders 
whose vote, consent or authorization is solicited in 
accordance with the provisions of any applicable 
federal or state law but in no event later than 20 days 
prior to the date on which the meeting of such 
security holders is held or, if no such meeting is held, 
the earlier of the date of such vote, consent or 
authorization or the date the transaction is 
consummated. 


5. Neither the issuer nor the company being 
acquired is a registered investment company. 


B. Application of General Rules and Regulations. 


Attention is directed to the General Rules and 
Regulations under the Act, particularly those 
comprising Regulation C (§230.400 to §230.494). 
That Regulation contains general requirements 
regarding the preparation and filing of the 
registration statement. Rules 405, 411, 412, and 
439 should be especially noted. 


C. Documents Comprising Registration Statement. 


The registration statement shall consist of the facing 
sheet of the Form, a prospectus containing the 
information called for by Part |, the information and 
undertaking called for by Part Il, signatures, 


consents of experts, exhibits and any other 
information or documents filed as a part of the 
registration statement. 


D. Complance With Proxy or Information Rules. 


1. If a corporation or other person submits to its 
security holders entitled to vote or consent a 
proposa! to approve the transaction in which the 
securities being registered are to be issued, and 
such person’s submission to its security holders is 
subject to Regulation 14A (§§240.14a-1 to 14a-101 
of this chapter) or 14C (§§240.14c-1 to 14c-101) 
under the Securities Exchange Act of 1934, then the 
provisions of such Regulations shall apply in all 
respects to such person’s submission, except that 


Volume 20, No. 17, September 16, 1980 


(a) the prospectus may be in the form of a proxy or 
information statement and shall contain the 
information required by this Form in lieu of that 
required by Schedule 14A (§240.14a-101) or 14C 
(§240.14c-101) of Regulation 14A or 14C under the 
Securities Exchange Act of 1934; and (b) copies of 
the preliminary and definitive proxy or information 
statement, form of proxy or other material filed as a 
part of the registration statement shall be deemed 
filed pursuant to the requirements of such 
Regulations. All other soliciting material shall be 
filed in accordance with such Regulations. 


2. If the proxy or information material sent to such 
security holders is not subject to Regulation 14A or 
14C, all such material shall be filed as a part of the 
registration statement at the time the statement is 
filed or as an amendment thereto prior to the use of 
such material. 


3. If the transaction pursuant to which the securities 
being registered on this Form are to be issued is 
subject to Section 13(e), 14(d) or 14(e) of the 
Securities Exchange Act of 1934, the provisions of 
those sections and the rules and regulations 
thereunder shall apply to the transaction regardless 
of the provisions of Form S-15. 


E. Availability of the Prospectus for Reoffers or 
Resales. 


The Form S-15 prospectus may be used by affiliates 
of the issuer, or any other persons who may be 
deemed underwriters of such securities, for reoffers 
or resales of securities acquired pursuant to this 
registration statement, Provided, that: (1) the 
additional information called for by Item 8 of this 
form is included in the prospectus so used; (2) each 
of the persons named as a Selling security holderina 
prospectus used for reoffers or resales shall have an 
intent to make such offers and sales within not more 
than sixteen months following the effective date of 
the prospectus [if after the effective date a person 
acquires an intent to reoffer or resell and the issuer 
wishes to add such person to the list of selling 
security holders the issuer may do so by filing a post- 
effective amendment]; and (3) the information in a 
prospectus used for reoffers or resales shall be 
updated through an amended prospectus filed in 
accordance with Section 10(a)(3) of the Act. 


F. Availability and Operation of Form S-15 Prior to 


Implementation of Revised Annual Report 
Requirements. 
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On September 2, 1980, the Commission adopted 
certain amendments to Rule 14a-3 and Regulation 
S-K, effective for reports with respect to fiscal years 
ending after December 15, 1980. If all other 
conditions to the use of Form S-15 are met, the Form 
may be used prior to such time as those 
amendments are required to have been 
implemented by the issuer or, where appropriate, by 
the company being acquired (See Item 3(a)). In 
such event, the references in Item 3(b) and Item 
11(a) of this Form to (1) supplementary financial 
information furnished in accordance with the 
provisions of [revised] Rule 14a-3(b)(3); (2) market 
for common stock and related security holder 
matters furnished in accordance with [new] Item 9 
of Regulation S-K; (3) selected financial data 
furnished in accordance with [new] Item 10 of 
Regulation S-K; and (4) management's discussion 
and analysis of financial condition and results of 
operations furnished in accordance with [new] Item 
11 of Regulation S-K, should be deemed to refer 
instead to the summary of operations, 
management's discussion and analysis, and market 
and securities price data as required by Rule 14a-3 
for reports with respect to fiscal years ending prior to 
December 15, 1980. In addition, the provisions of 
Item 3(b) and Item 11(a) with respect to financial 
statements required by Rule 14a-3 shall be deemed 
to be satisfied by financial statements meeting the 
requirements of Rule 14a-3 applicable at the time 
such annual report was prepared. 


PART 1. INFORMATION REQUIRED 
IN THE PROSPECTUS 


Item 1. Summary 


Immediately following the cover page of the 
prospectus, set forth a summary containing the 
following: 


(a) a brief description of the general nature of the 
business conducted by the issuer and by the 
company being acquired; 


(b) a brief description of the transaction pursuant to 
which the securities being registered are to be 
offered; and 

(Cc) in comparative columnar form, comparative per 
Share data adjusted to be presented on an 
equivalent share basis of the issuer and the 
company being acquired, for the following items: (i) 
book value per share as of the date of the most recent 
balance sheet presented in response to Item 11; (ii) 
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cash dividends declared per share during the last 
full fiscal year for which financial statements are 
presented in response to Item 3 or incorporated by 
reference in response to Item 11; (iii) net earnings 
per share for the year ended as of the same date 
used for purposes of paragraph (i) of this Item, and 
for the year to date ended as of the end of the latest 
corresponding fiscal quarter which ended not more 
than forty-five days prior to the effective date of the 
registration statement; and (vi) market value of 
securities as of the day preceding public 
announcement of the proposed transaction, or, if no 
such public announcement was made, as of the day 
preceding the day the agreement with respect to the 
transaction was entered into. 


item 2. Terms of the Transaction. 


(a) Give the name of the issuer of the securities to be 
registered, its complete mailing address, including 
the zip code, and the telephone number, including 
the area code, of its principal executive offices. 


(b) Give the name of the company being acquired, its 
complete mailing address, including the zip code, 
and the telephone number, including the area code, 
of its principal executive offices. 


(c) Outline briefly the material features of the 
proposed transaction, including a description of the 
securities to be issued pursuant thereto. State the 
reasons of the company being acquired for engaging 
in the transaction, the federal income tax 
consequences thereof to the security holders of the 
company being acquired, and any significant 
differences between the rights of those security 
holders and the rights of holders of the securities 
being offered. 


Instruction. 


A brief summary of the principal terms of an 
acquisition agreement is all that is required. Copies 
of the acquisition agreement need not be included in 
the prospectus if an undertaking is included to 
provide without charge to each person to whom a 
prospectus is delivered, on the written request of 
such person, a copy of the agreement (excluding any 
confidential or proprietary exhibits or provisions). 


(d) Briefly describe any restrictions on the issuer's 


present or future ability to pay dividends with 
respect to any class of securities. 
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Item 3. Description of the Company Being Acquired. 


(a) If the company being acquired has a class of 
securities registered pursuant to Section 12 of the 
Securities Exchange Act of 1934 and has furnished 
an annual report to security holders pursuant to Rule 
14a-3 (§240.14a-3) or Rule 14c-3 (§240.14c-3) for 
its latest fiscal year, then, at the issuer’s option, 
portions of such annual report may be incorporated 
by reference and such annual report may be 
delivered in accordance with the provisions of Items 
9, 10 and 11 of this Form. 


(b) Otherwise, if the company being acquired does 
not have a class of securities registered pursuant to 
Section 12 of the Securities Exchange Act of 1934, or 
has not furnished an annual report to security 
holders pursuant to Rule 14a-3 (§240.14a-3) or Rule 
14c-3 (§240.14c-3) for its latest fiscal year, or the 
issuer elects not to incorporate by reference from 
such annual report and to deliver it with the 
prospectus, then the following shall be set forth with 
respect to the acquired company: 


(i) a brief description of the business of the company 
being acquired which indicates its general nature 
and scope; 


(ii) market for common stock of the company being 
acquired and related security holder matters as 
required by Item 9 of Regulation S-K; 


(iii) selected financial data as required by Item 10 of 
Regulation S-K; 


(iv) management's discussion and analysis of 
financial condition and results of operations as 
required by Item 11 of Regulation S-K; 


(v) financial statements and supplementary 
financial information as would have been required to 
be included in an annual report furnished to security 
holders pursuant to Rule 14a-3 (§240.14a-3) orRule 
14c-3 (§240.14c-3) had the company being 
acquired been required to prepare such a report; 
provided, however, that the balance sheet for the 
year preceding the latest full fiscal year and the 
income statements for the two years preceding the 
latest full fiscal year need not be audited ifthey have 
not previously been audited; and 


(vi) the quarterly financial and other information as 


would have been required had the company being 
acquired been required to file Part | of Form 10-Q 
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(§249.308a) for the most recent quarter for which 
such a report would have been on file at the time the 
registration statement becomes effective or for a 
period ending as of a more recent date. 


Instruction. 


The Commission may, upon the request of the 
issuer, permit the omission of any of the statements 
or other financial information required by 
paragraphs (iii), (v) and (vi) of this Item where such 
statements are not necessary for the exercise of 
prudent judgment in regard to the transaction 
pursuant to which the securities being registered are 
to be offered, or may permit the filing in substitution 
therefor of appropriate statements of comparable 
character. 


Item 4. Voting Information. 


(a) If proxies, consents, or authorizations are to be 
solicited, include, where applicable, the information 
called for by the following items of Schedule 14A 
(§240.14a-101) of Regulation 14A under the 
Securities Exchange Act of 1934: 


Item 1. Revocability of proxy; 
Item 3. Persons making the solicitation; 


Item 5. Voting securities and principal holders 
thereof; and 


Item 22. Vote required for approval. 


(b) If the transaction is not an exchange offer and 
proxies, consents, or authorizations are not to be 
solicited, include, where applicable, the information 
called for by Items 5 and 22 of Schedule 14A and the 
following items of Schedule 14C (§240.14c-101) of 
Regulation 14C under the Securities Exchange Act of 
1934: 


Item 2. Statement that proxies are not solicited; and 
Item 3. Date, time and place of meeting. 

(c) In addition to the information called for by 
paragraphs (a) and (b) above, in all cases include 
the following: 

(i) Dissenters’ Rights of Appraisal. Outline briefly 


appraisal or other similar rights of dissenters with 
respect to the proposed transaction and indicate any 
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statutory procedure required to be followed by 
dissenting security holders in order to perfect such 
rights. Where such rights may be exercised only 
within a limited time after the date of adoption of a 
proposal, the filing of a charter amendment, or other 
similar act, state whether the person solicited will be 
notified of such date. 


Instruction. 


Indicate whether or not a security holder’s failure to 
vote against a proposal will constitute a waiver of his 
appraisal or other similar rights and whether or nota 
vote against a proposal will be deemed to satisfy any 
notice requirements under state law with respect to 
appraisal rights. If the state law is unclear, state what 
position will be taken in regard to these matters. 


(ii) Beneficial Ownership. Provide the information 
required by Items 6(a) and 6(b) of Regulation S-K 
(§229.20) with respect to both the issuer of the 
securities being registered and the company being 
acquired. To the extent that this information is 
already provided pursuant to paragraph (a) of this 
Item, a statement to that effect will suffice. 


(iii) Executive Officers and Directors. With respect to 
the issuer, provide the information required by Item 
3 of Regulation S-K. With respect to the company 
being acquired, identify each of the executive 
officers and directors and indicate the principal 
occupation or employment of each such person and 
the name and principal business of any organization 
by which such person is so employed. 


Item 5. Interest of Certain Persons 
Transaction. 


in the 


Describe briefly any material interest, direct or 
indirect, by security holdings or otherwise, of 
affiliates of the issuer and of the company being 
acquired, in the proposed transaction. 


Instruction. 


This item shall not apply to any interest arising from 
the ownership of securities of the issuer where the 
security holder receives no extra or special benefit 
not shared on a pro rata basis by all other holders of 
the same class. 


Item 6. Additional Information With Respect to the 
Issuer. 
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(a) Provide financial and other information with 
respect to the issuer in the form required by Part | of 
Form 10-Q (§249.308a) as of the end of the most 
recent fiscal quarter for which a Form 10-Q has been 
filed or as of a more recent date by one of the 
following means: 


(i) including such information in the prospectus; 


(ii) delivering to each person to whom a prospectus 
is delivered a copy of the issuer’s latest Form 10-Q; or 


(iii) delivering to each person to whom a prospectus 
is delivered a copy of the issuer’s latest quarterly 
report which was delivered to its security holders 
and which included the required financial and other 
information. 


Instruction. 


Form i10-Q(s) which are to accompany the 
prospectus should be filed and quarterly reports to 
security holders which are to accompany the 
prospectus should be delivered to the staff ten days 
prior to the expected effective date of the registration 
statement. 


(b) Describe any and all material changes in the 
issuer's affairs which have occurred since the end of 
the latest fiscal year for which certified financial 
statements were included in the latest annual report 
to security holders. Financial information may be 
required in the prospectus if the financial 
statements in the annual report to security holders 
do not reflect the results of a significant business 
combination accounted for as a pooling of interests 
Or aS a purchase or a change in accounting 
principles where such change requires a substantial 
retroactive restatement of financial statements. 


(c) State that reports, proxy statements and other 
information filed by the issuer can be inspected and 
copied at the public reference facilities maintained 
by the Commission in Washington, D.C., and state 
the current address of such facility, and that copies 
of such material can be obtained from the Public 
Reference Section of the Commission, Washington, 
D.C. 20549 at prescribed rates. 


(d) Name any national securities exchange on which 
the issuer's securities are listed, and state that 
reports, proxy statements and other information 
concerning the issuer can be inspected at such 
exchanges. 
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(e) Include an undertaking to provide without 
charge to each person to whom a prospectus is 
delivered, on the written request of such person, a 
copy of any and all of the information whichtias been 
incorporated by reference in the registration 
statement, other than exhibits to such information. 
Indicate the name, address and telephone number 
of the person to whom such a written request is to be 
directed. 


Item 7. Additional Information With Respect to the 
Company Being Acquired. 


(a) If the company being acquired has a class of 
securities registered under Section 12 of the 
Securities Exchange Act of 1934, has furnished an 
annual report to security holders pursuant to Rule 
14a-3 or Rule 14c-3 for its latest fiscal year, and such 
annual report is incorporated by reference into and 
delivered with the prospectus pursuant to the option 
provided by Item 3(a), provide financial and other 
information with respect to the company being 
acquired in the form required by Part | of Form 10-Q 
as of the end of the most recent of the first three 
fiscal quarters which ended more than forty-five 
days prior to the effective date of this registration 
statement or as of a more recent date by one of the 
following means: 


(i) including such information in the prospectus; 


(ii) delivering to each person to whom a prospectus 
is delivered a copy of the latest Form 10-Q filed by 
the company being acquired; or 


(iii) delivering to each person to whom a prospectus 
is delivered a copy of the latest quarterly report 
which was delivered to the security holders of the 
company being acquired and which included the 
required financial and other information. 


Instruction. 
Form 10-Q(s) which are to accompany the 


prospectus should be filed and quarterly reports to 
security holders which are to accompany the 


prospectus should be delivered to the staff ten days - 


prior to the expected effective date of the registration 
statement. 


(b) Describe any and all material changes in the 
affairs of the company being acquired which have 
occurred since the end of the latest fiscal year for 
which certified financial statements have been 
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included either: 


(i) in the annual report to security holders delivered 
pursuant to Item 10 of this form; or 


(ii) in the prospectus as a result of the provisions of 
paragraph (c)(v) of Item 3 of this Form. 


Financial information may be required in the 
prospectus if such financial statements do not 
reflect the results of a significant business 
combination accounted for as a pooling of interests 
or aS a purchase or a change in accounting 
principles where such change requires a substantial 
retroactive restatement of financial statements. 


(c) Describe any changes in control of the company 
being acquired which have occurred within thirty-six 
months prior to the filing date of the registration 
statement. 


(d) 'f the company being acquired has a class of 
securities registered under Section 12 of the 
Securities Exchange Act of 1934 or is required to file 
reports under Section 15(d) of that Act: 


(i) state that reports and other information filed by 
the company being acquired can be inspected and 
copied at the public reference facilities maintained 
by the Commission in Washington, D.C., and state 
the current address of such facility, and that copies 
of such material can be obtained from the Public 
Reference Section of the Commission, Washington, 
D.C. 20549 at prescribed rates; 


(ii) name any national securities exchange on which 
the securities of the company being acquired are 
listed, and state that reports, proxy statements and 
other information concerning the company being 
acquired can be inspected at such exchange; and 


(iii) include an undertaking to provide without 
charge to each person to whom a prospectus is 
delivered, on the written request of such person, a 
copy of any and all of the information which has been 
incorporated by reference in the registration 
statement, other than exhibits to such information. 
Indicate the name, address and telephone number 
of the person to whom such a written request is to be 
directed. 


Item 8. Additional Information Required for 


Reoffering by Persons and Parties Deemed to be 
Underwriters. 
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If any of the securities are to be reoffered to the 
public by any person or party who is deemed to be an 
underwriter thereof the prospectus shall, at the time 
of such offering, include the following additional 
information which would then be required to be 
included in the prospectus by the appropriate 
registration form, other than Form S-15, tothe extent 
that such information is not already included in the 
prospectus: 


(a) Information in regard to the persons and parties 
on whose behalf the securities are to be offered and 
the underwriting and distribution of such securities; 


(b) Information with respect to the consummation of 
the transaction pursuant to which the securities 
were acquired and any material developments inthe 
business or affairs of the issuer subsequent to the 
transaction; and 


(c) Any other information necessary to make the 
prospectus current, including financial statements 
of the issuer and any other party to the transaction. 


Item 9. Information Delivered and Incorporated by 
Reference. 


(a) A statement shall be made indicating that the 
prospectus iS accompanied by the _ following 
documents: 


(i) the issuer's latest annual report to security 
holders; and 


(ii) if the company being acquired has a class of 
securities registered pursuant to Section 12 of the 
Securities Exchange Act of 1934, has furnished its 
annual report for its latest fiscal year to security 
holders pursuant to and meeting the requirements 
of Rule 14a-3 (§240.14a-3) or Rule 14c-3 
(§240.14c-3), and the issuer has elected pursuant to 
the option provided by Item 3(a) to incorporate by 
reference from such annual report and deliver it with 
the prospectus, such annual report. 


(b) A statement shall be made that certain 
information has been incorporated by reference, 
including but not limited to specified portions of the 
document(s) which accompany the prospectus. The 
issuer may also state, if it so chooses, that 
specifically described portions of those documents 
are not incorporated by reference and are not a part 
of the registration statement. In such case, the 
description of portions which are incorporated by 
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reference or which are excluded shall be made with 
clarity and in reasonable detail. The detailed 
description of all material incorporated by reference 
may, at the issuer's option, either be included in the 
prospectus or in Part II of the registration statement 
in response to Item 11 or in both places. 


PART II. INFORMATION NOT REQUIRED 
IN PROSPECTUS; UNDERTAKINGS 


Item 10. Undertaking To Transmit Certain Material. 


The registration statement shall 
undertaking substantially as follows: 


contain an 


“The undersigned issuer hereby undertakes to 
deliver or cause to be delivered with the prospectus 
to each person to whom the prospectus is sent or 
given by the issuer or by the acquired company: 


(i) the issuer's latest annual report to security 
holders; and 


(ii) the latest annual report to security holders of the 
company being acquired furnished pursuant to and 


meeting the requirements of Rule 14a-3 or Rule 14c- 
a 


However, if the issuer either does not have available 
or does not elect the option provided by Item 3(a) to 
incorporate by reference and deliver the annual 
report to security holders of the company being 
acquired, then paragraph (ii) of this undertaking 
may be omitted. 


Item 11. Incorporation of Certain Information by 
Reference. 


(a) The following information contained in the 
annual report(s) to security holders delivered with 
the prospectus pursuant to Item 10 shall be 
specifically incorporated by reference into the 
registration statement by means of a statement to 
that effect in Part II filed with the Commission (see 
Item 9(b)): 


(i) description of business furnished in accordance 
with the provisions of Rule 14a-3(b)(5); 


(ii) certified financial statements furnished in 
accordance with the provisions of rule 14a-3(b); 


(iil) supplementary financial information furnished 
in accordance with the provisions of Rule 14a- 


Volume 20, No. 17, September 16, 1980 





3(b)(3); 


(iv) information relating to industry segments, 
classes of similar products or services, foreign and 
domestic operations and export sales furnished in 
accordance with the provisions of paragraphs (b), 
(c)(1)(i) and (d) of Item 1 of Regulation S-K 
(§229.20); 


(v) market for common stock and related security 
holder matters furnished in accordance with Item 9 
of Regulation S-K; 


(vi) selected financial data furnished in accordance 
with Item 10 of Regulation S-K; and 


(vil) management's discussion and analysis of 
financial condition and results of operations 
furnished in accordance with Item 11 of Regulation 
S-K. 


(b) The following documents shall be specifically 
incorporated by reference into the registration 
statement, by means of a statement to that effect in 
Part II filed with the Commission (see Item 9(b)): 


(i) any reports filed pursuant to Section 13(a) or 
15(d) of the Securities Exchange Act of 1934 by the 
issuer on or after the end of the issuer’s latest fiscal 
year reported on in the annual report to security 
holders delivered with the prospectus pursuant to 
Item 10 and prior to the date the vote or consent 
solicited pursuant to the registration statement is 
final under applicable state law or, if no such vote or 
consent is solicited, the date the transaction 
described in the registration statement is fully 
consummated; and 


(ii) any reports filed pursuant to Section 13(a) or 
15(d) of the Securities Exchange Act of 1934 by the 
company being acquired on or after the end of such 
company’s latest fiscal year as reported on in the 
annual report to security holders delivered with the 
prcspectus pursuant to Item 10 or as reported on in 
the prospectus pursuant to Item 3 and prior to the 
date the vote or consent solicited pursuant to the 
registration statement is final under applicable state 
law or, if no such vote or consent is solicited, the date 
the transaction in the registration statement is fully 
consummated. 
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Item 12. Undertaking to File Prospectuses as 
Amendments. 


The registration statement shall contain an 
undertaking substantially as follows: 


“The undersigned issuer hereby undertakes as 
follows: 


(a) that prior to any public reoffering of the securities 
registered hereunder through the use of a 
prospectus which is a part of this registration 
statement, by any person or party who is deemed to 
be an underwriter within the meaning of Rule 145(c), 
the issuer undertakes that such reoffering 
prospectus will contain, or will be amended to 
contain, the information called for by Item 8 with 
respect to the securities to be so offered, in addition 
to the information called for by the other Items of 
Form S-15; 


“(b) that every prospectus which is filed pursuant to 
paragraph (a) above, or which purports to meet the 
requirements of Section 10(a)(3) of the Act, will be 
filed as a part of an amendment to the registration 
statement and will not be used until such 
amendment has become effective, and that for the 
purpose of determining liabilities under the Act, the 
effective date of such amendment shall be deemed 
the effective date of the registration statement with 
respect to securities sold after such amendment has 
become effective; 


‘“(c) that all such new registration statements will 
comply with the applicable forms, rules and 
regulations of the Commission in effect at the time 
such post-effective amendments are filed; and 


“(d) that the issuer will remove from registration by 
means of a post-effective amendment any of the 
securities being registered which remain unsold at 
the termination of the offering.” 


Item 13. Interest of Experts Named in Registration 
Statement. 


lf any expert named in the registration statement as 
having prepared or certified any part thereof was 
employed for such a purpose on a contingent basis 
or, at the time of such preparation or certification or 
at any time thereafter, had a substantial interest in 
the issuer or any of its parents or subsidiaries or was 
connected with the registrant or any of its 
subsidiaries as a promoter, underwriter, voting 
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trustee, director, officer or employee, furnish a brief 
statement of the nature of such contingent basis, 
interest or connection. 


Item 14. Exhibits. 


Subject to the rules regarding incorporation by 
reference, the exhibits as required by Item 7 of 
Regulation S-K (17 CFR 229.20) shall be filed as a 
part of the registration statement. List all exhibits so 
filed and appropriately letter or number each exhibit 
for convenient reference. Exhibits incorporated by 
reference may bear the designation given in the 
previous filing. Where exhibits are incorporated by 
reference, the reference shall be made in the list of 
exhibits. 


Signatures. 


Pursuant to the requirements of the Securities Act of 
1933, the issuer has duly caused this registration 
statement to be signed on its behalf by the 
undersigned, thereunto duly authorized, in the City 
of _____, State of on 19 





(Issuer) 





By (Signature and Title) 





Pursuant to the requirements of the Securities Act of 
1933, this registration statement has been signed by 
the following persons in the capacities and on the 
dates indicated. 


(Signature) 





(Title) 





(Rate) 





Instructions. 


1. The registration statement shall be signed by the 
issuer, its principal executive officer or officers tof. 
principal financial officer, its controller or principal 
accounting officer and by at least the majority of the 
board of directors or persons performing similar 
functions. 


2. The name of each person who signs the 
registration statement shall be typed or printed 
beneath his signature. Any person who occupies 
more than one of the specified positions shall 
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indicate each capacity in which he signs the 
registration statement. 


PART 201—RULES OF PRACTICE 
2. By amending §201.24 to read as follows: 
§201.24 Incorporation by reference. 


Where rules, regulations, or instructions to forms of 
the Commission permit incorporation by reference, 
a document may be so incorporated by reference to 
the specific document and, where the document 
being incorporated by reference has been filed with 
the Commission, to the prior filing in which such 
document was physically filed. Reference may not 
be made to any document which incorporates 
another document by reference if the pertinent 
portion of the document containing the information 
or financial statements to be incorporated by 
reference includes an incorporation by reference to 
another document. No document on file with the 
Commission for more than five years may be 
incorporated by reference except— 


(a) Documents contained in registration statements 
which may be incorporated by reference as long as 
the registrant has a reporting requirement with the 
Commission; 


(b) Documents that the registrant specifically 
identifies by physical location and by SEC file 
number reference, provided such materials have not 
been disposed of by the Commission pursuant to its 
Records Control Schedule (17 CFR 200.80f). 


PART 229—STANDARD INSTRUCTIONS FOR 
FILING FORMS UNDER SECURITIES ACT OF 1933 
NAD SECURITIES EXCHANGE ACT OF 1934—- 
REGULATION S-K 


3. By amending Item 7 of §229.20 to read as follows: 


§229.20 Information required in document. 


* * eK * 


Item 7. Exhibits. 


PART 230—GENERAL RULES AND REGULATIONS, 
SECURITIES ACT OF 1933 
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SECURITIES ACT OF 1933 - FREQUENTLY USED FORMS 


S-l S-2 S-7 S-8 S-1l S-14 S-15 
Underwriting Agreement X X X X X 





Plan of acquisition, re- 
organization arrangement, 
liquidation or succession 





Articles of incorporation 
and by-laws 





Instruments defining the 
rights of security holders, 
including indentures 





Opinion re legality 





Opinion re discount on 
capital shares 





Opinion re liquidation 
preference 





Opinion re tax matters 





Voting trust agreement 





Material contracts 





Statement re computation of 
per share earnings 





Statements re camputation 
of ratios 2/ 





Annual report to security 
holders 





Material foreign patents 





Instruments defining the 
rights of participating 
employees 





Letter re unaudited 
financial information X X X X x 





Such plans need not be filed for secondary offerings on this fomn. 
Such statements are necessary only when such ratios are furnished. 


This exhibit need only be filed for the registration of securities offered pursuant 
to an employee benefit plan of the registrant. 


x * * 
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4. By amending paragraph (b) of §230.411 to read 
as follows: 


§230.411 Incorporation of certain information by 
reference. 


(b) Any financial statement or part thereof filed with 
the Commission pursuant to any Act administered 
by the Commission, or any financial statement or 
part thereof contained in an annual report to security 
holders prepared in compliance with Rule 14a-3 
(§240.14a-3) or Rule 14c-3 (§240.14c-3), and 
furnished to security holders and mailed to the 
Commission in compliance with those rules, may be 
incorporated by reference in any registration 
statement if it substantially conforms to the 
requirements of the appropriate form and is not 
required to be included in the prospectus. However, 
a financial schedule incorporated by reference toan 
annual report filed with the Commission pursuant to 
any Act administered by it need not be certified, if 
such schedule was not required to be certified in 
connection with the filing of the annual report, any 
requirement of any registration form to the contrary 
notwithstanding. 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


5. By amending paragraph (a) of §240.14a-3 toread 
as follows: 


§240.14a-3 Information to be furnished to security 
holders. 


(a) No solicitation subject to this regulation shall be 
made unless each person solicited is concurrently 
furnished or has previously been furnished with a 
written proxy statement containing the information 
specified in Schedule 14A (§240.14a-101) or witha 
written proxy statement included in a registration 
statement filed under the Securities Act of 1933 on 
Form S-15 (§239.29) and containing the information 
specified in such Form. 


* KK KX * 


6. By amending paragraph (i) of §240.14a-6 to read 
as follows: 


§240.14a-6 Material required to be filed. 


* KK K * 
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(i) Not withstanding the foregoing provisions of this 
section, any proxy statement, form of proxy or other 
soliciting material included in a registration 
statement filed under the Securities Act of 1933 on 
Form S-14 (§239.23 of this chapter) or Form S-15 
(§239.29 of this chapter) shall be deemed filed both 
for the purposes of that Act and for the purposes of 
this section, but separate copies of such material 
need not be furnished pursuant to this section nor 
shall any fee be required under paragraph (i) of this 
section. However, any additional soliciting material 
used after the effective date of the registration 
statement on Form S-14 or Form S-15 shall be filed 
in accordance with this section but separate copies 
of such material need not be filed as an amendment 
of such registration statement. 


* Ke KK 


7. By amending paragraph (a) of §240.14a-12 to 
read as follows: 


§240.14a-12 Solicitation prior to furnishing required 
proxy statement. 


(a) Notwithstanding the provisions of Rule 14a-3(a) 
(§240.14a-3(a)), a solicitation (other than one 
subject to Rule 14a-11 (§240.14a-11)) may be made 
prior to furnishing security holders a written proxy 
statement meeting the requirements of Rule 14a- 
3(a) if— 


(2) No form of proxy is furnished to security holders 
prior to the time the written proxy statement 
required by Rule 14a-3(a) (§240.14a-3(a)) is 
furnished to security holders: Provided, however, 
That this paragraph (2) shall not apply where a proxy 
statement then meeting the requirements of Rule 
14a-3(a) has been furnished to security holders by 
or on behalf of the person making the solicitation. 


* Ke KOK K 


8. By amending paragraph (a) of §240.14c-2 toread 
as follows: 


§240.14c-2 Distribution of information statement. 
(a) In connection with every annual or other meeting 
of the holders of a class of securities registered 


pursuant to section 12 of the Act, including the 
taking of corporate action with the written 
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authorization or consent of the holders of a class of 
securities so registered, the issuer of such securities 
shall transmit a written information statement 
containing the information specified in Schedule 
14C (§240.14c-101) or a written information 
statement included in a registration statement filed 
under the Securities Act of 1933 on Form S-15 
(§239.29) and containing the information specified 
in such form, to every such security holder who is 
entitled to vote or give an authorization or consent in 
regard to any matter to be acted upon and from 
whom a proxy, authorization or consent is not 
solicited on behalf of the management of the issuer 
pursuant to section 14(a) of the Act: Provided, 
however, That in the case of a class of securities in 
unregistered or bearer form, such statements need 
be transmitted only to those security holders whose 
names are known to the issuer. 


xe eK K 


9. By amending paragraph (e) of §240.14c-5 toread 
as follows: 


§240.14c-5 Filing of information statement. 


* eK OK 


(e) Notwithstanding the foregoing provisions of this 
section, any information statement or other material 
included in a registration statement filed under the 
Securities Act of 1933 on Form S-14 (§239.23 of this 
chapter) or Form S-15 (§239.39 of this chapter) 
shall be deemed filed both for the purposes of that 
Act and for the purposes of this section, but separate 
copies of such material need not be furnished 
pursuant to this section, nor shall any fee be 
required under paragraph (a) of this section. 
However, any additional material used after the 
effective date of the registration statement on Form 
S-14 or Form S-15 shall be filed in accordance with 
this section but separate copies of such material 
need not be filed as an amendment of such 
registration statement. 


(Secs. 6, 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; sec. 1, 79 
Stat. 1051; 15 U.S.C. 77f, 77g, 77), 77s(a); secs. 
14(a), 23(a), 48 Stat. 985, 901; sec. 203(a), 49 Stat. 
704; sec 8, 49 Stat. 1379; sec. 5, 78 Stat. 569, 570; 
sec. 18, 89 Stat. 155; 15 U.S.C. 78n(a), 78w(a); secs. 
12(e), 20(a), 49 Stat. 823, 833; 15 U.S.C. 79], 79t; 
secs. 20(a), 38(a), 54 Stat. 822, 841; 15 U.S.C. 80a- 
20(a), 80a-37(a)). 


Volume 20, No. 17, September 16, 1980 


STATUTORY AUTHORITY AND FINDINGS 


The Commission hereby adopts Form S-15 and the 
foregoing amendments to 17 CFR Parts 201, 229, 
230, and 240 pursuant to the Securities Act of 1933, 
particularly Sections 6, 7, 10 and 19(a) thereof, and 
pursuant to Sections 14(a) and 23(a) of the 
Securities Exchange Act of 1934, Sections 12(e) and 
20(a) of the Public Utility Holding Company Act of 
1935, and Sections 20(a) and 38(a) of the 
Investment Company Act of 1940. 


As required by Section 23(a) of the Exchange Act, 
the Commission has specifically considered the 
impact that the new Form and related rule 
amendments would have on competition and has 
concluded that they would impose no significant 
burden on competition not necessary or appropriate 
in furtherance of the purposes of that Act. 


Pursuant to Section 553(d) of the Administrative 
Procedure Act of 1949 (5 U.S.C. 553), the 
Commission finds for good cause that the new Form 
and related Rule amendments may be used and 
relied upon prior to their effective date by any 
persons desiring to do so, provided that they comply 
with all applicable provisions of the Form. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6233/September 2, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17116/September 2, 1980 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21699/September 2, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11325/September 2, 1980 


ACCOUNTING SERIES 
Release No. 280/September 2, 1980 


GENERAL REVISION OF REGULATION S-X 


ACTION: Final rules. 
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SUMMARY: The Commission is adopting a general 
revision of Articles 3 and 5 and the related sections 
of Article 12 of Regulation S-X (“S-X”). The changes 
in the content of S-X (i) eliminate rules which are 
presently duplicative of generally accepted 
accounting principles (“GAAP”), (ii) effect changes 
to recognize predominant current practice and 
changes in circumstances, (iii) clarify and modify 
requirements which are presently subject to 
differing interpretations, and (iv) expand certain 
requirements to improve financial reporting. These 
changes have been structured in a manner to 
facilitate the integration of the Securities Act of 1933 
and the Securities Exchange Act of 1934 by attaining 
uniformity between financial statements included in 
annual reports to shareholders and those prepared 
in accordance with S-X. 


EFFECTIVE DATE: The rule amendments published 
in this release shall be effective for companies with 
fiscal years ended after December 15, 1980. 
However, earlier implementation is encouraged. 


FOR FURTHER INFORMATION CONTACT: Arthur J. 
Schmeiser, Office of the Chief Accountant, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549 (202-272- 
2133). 


SUPPLEMENTARY INFORMATION: In Securities Act 
Release No. 6178 issued January 15, 1980. the 
Commission proposed for comment revisions to 
Articles 3 and 5 andthe related sections of Article 12 
of Regulation S-X. The purposes of the proposal were 
to: 


(i) eliminate rules which are presently duplicative of 
generally accepted accounting principles, 


(ii) effect changes to recognize predominant current 
practice and changes in circumstances, 


(iii) clarify and modify requirements which are 
presently subject to differing interpretations, and 


(iv) expand certain 
financial reporting. 


requirements to improve 


These proposed changes were structured in a 
manner to facilitate the integration of the Securities 
Act of 1933 and the Securities Exchange Act of 1934 
by attaining uniformity between financial 
statements included in annual reports to 
shareholders and those prepared in accordance 
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with S-X. 


More than 300 letters of comment were received on 
the proposal. After giving these comments careful 
consideration, the Commission has determined to 
adopt the amendments with some revisions which 
are responsive to the comments. Generally, 
commentators were in accord with the revisions 
which related to the first three objectives 
enumerated above and those revisions have been 
adopted substantially as proposed. On the other 
hand, many commentators opposed the last 
objective, expansion of certain requirements to 
improve financial reporting, and the proposal to 
conform the financial statements included in annual 
reports to shareholders to those prepared in 
accordance with S-X. Nevertheless, the Commission 
has determined to adopt the rule which provides for 
uniformity between financial statements included in 
annual reports to shareholders and those prepared 
in accordance with S-X. The proposed expanded 
disclosure of the components of income tax expense 
has been withdrawn and the present disclosure 
requirements have been retained substantially; 
however, a requirement to disclose domestic and 
foreign income before income tax expense has been 
adopted. The present form of the property, plant and 
equipment schedules has been retained. The 
proposed property, plant and equipment schedules 
are being considered further and the issuance of a 
separate revised proposal is being evaluated. 
Additionally, certain commentators addressed rules 
which were proposed to be unchanged from 
previous S-X requirements and as a result further 
revisions have been adopted. 


BACKGROUND 
General 


In 1940, the Securities and Exchange Commission 
announced the adoption of Accounting Series 
Release (“ASR”) No. 12, “Adoption of Regulation S- 
X.” S-X codified the existing instructions as to the 
form and content of financial statements included 
as a part of each of the registration and reporting 
forms. The regulation did not prescribe accounting 
methods, but rather stated requirements which were 
intended to elicit informative disclosures. In 1940, 
there was little available authoritative accounting 
literature. Indeed, the predecessor of the American 
Institute of Certified Public Accountants (“AICPA”) 
only two years earlier had instituted a research 
program resulting in the publication of accounting 
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principles in the form of Accounting Research 
Bulletins (“ARBs”). This was the first attempt by the 
accounting profession to formally promulgate 
standards. Consequently, the Commission 
considered it beneficial that S-X included 
condensed requirements contained in one 
authoritative source. 


Private Sector Initiatives 


Since the development of S-X, however, the private 
sector has established and improved accounting 
and reporting standards through various organized 
bodies—the Accounting Principles Board (“APB”), 
other units of the AICPA and, most recently, the 
Financial Accounting Standards Board (“FASB”). 
The Commission indicated support for the FASB in 
ASR No. 150, which stated that financial statements 
conforming to standards set by the FASB will be 
presumed to have substantial authoritative support. 
Additionally, the Commission has indicated in its 
reports to Congress on its oversight of the 
accounting profession that it continues to believe 
that the initiative for establishing and improving 
accounting standards should remain in the private 
sector, subject to Commission oversight. 


Need for Revision 


Similarly, the Advisory Committee on Corporate 
Disclosure! supported private sector standard 
setting in its report to the Commission, issued in 
November 1977, in which it recommended among 
other things, that: 


A continuing goal of the Commission should be the 
elimination of rules of general applicability which 
cause differences between financial statements 
prepared in accordance with Regulation S-X and 
those prepared in accordance with GAAP. When the 
Commission requires an extension of disclosures 
beyond those required by GAAP because of an 
emerging problem, the reasons for the extension 
and the underlying accounting issues involved 
should be stated. The Commission should then ask 
the FASB to consider the issue. . . the Commission 
should undertake the following: 


1. Eliminate all financial statement disclosures 
required by Regulation S-X which duplicate those 
required in financial statements prepared in 
accordance with codified GAAP. 


2. Critically review all disclosures of general 
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applicability which are supplementary to those 
required by GAAP with the objective of eliminating 
disclosures which may not be necessary to users in 
making investment decisions. 


In recent years, the Commission has sought to 
integrate the registration and reporting 
requirements under the Securities Act of 1933 and 
Securities Exchange Act of 1934. The Commission 
believes integration of the requirements of these two 
Acts benefits registrants by offering a more coherent 
reporting structure. In this connection, the 


Commission has recently undertaken the task of re- 
examining the present reporting and disclosure 
system focusing principally on the form, content and 
use of Form 10-K. This re-examination process 
resulted in a variety of separate but related projects 
of which this general revision of S-X is a part.? 


The most recent comprehensive revision of S-X was 
in 1972, which was prior to the issuance by the APB 
of its last seven opinions and the establishment of 
the FASB. During the ensuring eight year period, the 
authoritative accounting literature has expanded 
dramatically and some of the requirements of S-X 
are now outdated. Accordingly, this revision was 
undertaken to respond to that situation. 


Role of the FASB 
The Commission frequently and unequivocally has 


voiced its support of the FASB as the leader in the 
establishment and improvement of accounting 





1An ad hoc committee established by the Securities 
and Exchange Commission for the purpose of 
assessing the adequacy of the corporate disclosure 
system. 


Three other releases issued today adopt changes 
relating to: (1) certain amendments to Form 10-K, 
the annual report form required to be filed by most 
publicly-owned companies, and a number of related 
rule, form and guide changes; (2) a new simplified 
form for the registration of securities issued in 
certain merger and reorganization transactions; and 
(3) uniform financial statement instructions for 
certain forms and reports required to be filed 
pursuant to the Securities Act and the Exchange Act; 
Securities Act Release Nos. 33-6231, 33-6232 and 
33-6234, respectively. 
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principles. A minority of the commentators have 
stated that certain components of the proposed 
amendments to S-X effectively may be pre-empting 
the activities of the FASB, especially its project to 
develop a conceptual framework for financial 
accounting and reporting. Indeed, one of the FASB’s 
concerns about the proposal to require registrants to 
include financial statements prepared in 
accordance with S-X in their annual reports to 
shareholders is: 


Possible conflicts with the FASB’s conceptual 
framework projects on reporting earnings, 
funds flows and_ liquidity, and _ financial 
statements and other means of financial 
reporting. 


Other commentators objected that the proposal 
regarding the content of financial information in the 
annual report to shareholders contradicted ASR No. 
150 and would undermine the authority of the FASB. 


The Commission does not believe that any decision 
to require particular disclosures or, less likely, a 
decision to require a particular method of 
accounting through rulemaking inS-X, conflicts with 
the basic policy of relying on the FASB for leadership 
in establishing financial accounting and reporting 
standards. Furthermore, it believes that the 
remaining requirements of S-X address those areas 
where GAAP standards are not explicit and there isa 
need for an authoritative source for such 
requirements. While there is, of course, always the 
possibility that the Commission may conclude it 
cannot accept an FASB standard ina particular area, 
such events have been rare. The Commission 
intends to continue its present policy of carefully re- 
evaluating its rules as the FASB effectuates changes 
in financial accounting and reporting standards, and 
will eliminate those rules which become 
unnecessary. For example, as standards are issued 
by the FASB regarding “Funds Flows and Liquidity”, 
“Reporting Earnings” and other phases of the 
conceptual framework project, the Commission 
expects it will be able to defer to the requirements of 
the private sector. The Commission believes that the 
action which it currently is taking is in harmony with 
its statement of policy pronounced in ASR No. 150. 


Uniformity 
The financial statements filed with the Commission 


frequently have been somewhat different from those 
included in annual reports to shareholders because 
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of additional requirements of S-X. As mentioned 
previously, one of the purposes of the revisions to S-X 
is to facilitate the integration of the Securities Act of 
1933 and the Securities Exchange Act of 1934 by 
attaining uniformity between financial statements 
included in annual reports to shareholders and 
those prepared in accordance with S-X. Therefore, 
the Commission has re-examined Articles 3, 5 and 
12 of S-X to determine which financial statement 
requirements should be required in annual reports 
to shareholders because of their significance and 
relevance.? 


The Commission believes that annual reports to 
shareholders should not be overburdened with 
information which, although relevant to meaningful 
analysis, is of little interest to the majority of users. 
Therefore, it has relocated certain financial 
disclosures mandated in the financial statements by 
its previous requirements to the supplemental 
schedules required by Article 12. 


The rules which are being adopted today have been 
the focus of serious consideration by the 
Commission and its staff. The Commission has 
considered the comments of the respondents and 
appreciates their concerns regarding its rules which 
affect the content of the annual report to 
shareholders. Clearly, the need to provide 
registrants with adequate flexibility in order to 
maintain the annual report to shareholders, and the 
financial statements included therein, as readable 
and comprehensible documents has been one of the 
Commission’s primary concerns. As a result, in 
January 1980 it proposed numerous changes to its 
rules, many of which are being adopted presently. As 
a consequence of the common process, the 
Commission has re-evaluated the proposed rules 
and is adopting further revisions which are less 
restrictive than those proposed. 


These revisions are discussed throughout this 
release and focus on the need for registrant 
flexibility, balanced with the need for uniformity in 
an integrated system. Overshadowing both these 





3Registrants which are subject to Articles 6, 7, 7A 
and 9 of S-X may deviate from strict compliance with 
S-X in their annual reports to shareholders (as 
permitted by the proxy rules) until those Articles 
have been revised. That revision should occur 
during the ensuing twelve months. 
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issues is the pervasive concern that registrants 
disseminate the financial information which is 


necessary for a fair presentation of the registrant’s 
financial condition and results of operations. 


As part of this re-evaluation, the requirement for 
financial statement note references has been 
removed and greater flexibility has been provided for 
determining items to be presented on the face of the 
financial statements. The Commission has decided 
not to adopt certain proposals such as the 
requirements to disclose earnings applicable to 
common stock and certain information about 
income tax expense; it has relocated the note 
disclosures addressing short-term borrowings tothe 
financial statement schedules; and the disclosure of 
disagreements with predecessor accountants to the 
supplementary financial information; and it has 
decided not to relocate the supplementary income 
statement schedule information to the notes. 
Additionally, certain rules which were interpretative 
of GAAP have been removed since present practice 
is considered acceptable. 


ARTICLE 4 


Article 4 now contains the rules of general 
application to be followed by all registrants in 
preparing financial statements in accordance with 
S-X which were included previously in Article 3. The 
proposed release envisioned a substantial reduction 
of the content of this Article and discussed the 
rationale for such action. Commentators 
substantially agreed with the changes which 
resulted in complete or partial elimination of certain 
rules and primarily focused their comments on 
those rules which were proposed to be retained or 
established. Consequently, this discussion will not 
include those rules which were proposed to be 
deleted, in whole or in part, the disposition of which 
is as proposed. The following is a discussion of the 
rules which were proposed to be retained, along with 
a discussion of the comments received and final 
rules being adopted. 


Form, order, and terminology. This rule describes 
certain mechanics which registrants should follow 
when preparing financial statements in accordance 
with S-X. One of the items proposed to remain inthis 
rule presented specific requirements for the display 
of negative amounts in financial statements. 
Commentators have indicated that present practice 


Volume 20, No. 17, September 16, 1980 


renders this segment of the rule unnecessary, and 
since the Commission is requiring annual reports to 
shareholders, required by Rule 14a-3 of the 
Commission’s proxy rules, to conform with S-X, this 
rule may conflict with the display techniques utilized 
in these annual reports. Accordingly, this segment of 
the rule is modified to require that negative amounts 
be presented in a manner which clearly 
distinguishes the negative attribute. 


Items not material. This rule permits registrants to 
exclude the separate presentation of items not 
material which otherwise would be required to be 
shown. The proposed rule contained a reference to 
ASR No. 41 which has been deleted. The adopted 
rule instead paraphrases the essence of ASR No. 41 
which permits insignificant amounts in financial 
statements to be combined. No negative comments 
were received regarding this rule and therefore it is 
adopted as proposed, with the modification 
indicated above. 


Inapplicable captions and omission of unrequired or 
inapplicable financial statements. This rule 
explicitly permits the exclusion of captions and 
financial statements because the related 
information either does not exist or is not applicable. 
It further requires registrants to indicate the reasons 
why any otherwise required financial statements 
have been omitted. The rule is adopted as proposed. 


Omission of substantially identical notes. This rule; 
which is adopted as proposed, permits the single 
presentation of substantially the same information 
which is required with respect to two or more 
financial statements relating to the same or affiliated 
persons, provided that a clear and specific reference 
is made in each of the other statements with respect 
to which the note is required. 


Valuation and qualifying accounts. This proposed 
rule would have required that valuation and 
qualifying accounts be shown either separately in 
financial statements as deductions from the specific 
assets to which they apply or parenthetically on the 
face of the statements. Commentators 
recommended that registrants have the option of 
presenting this information in the notes to the 
financial statements. They indicated this flexibility 
would enhance the readability of the financial 
statements and that, in many cases, note disclosure 
results in a more meaningful and understandable 
financial presentation. The Commission has 
concluded that these comments have substantial 


SEC DOCKET/ 














validity; and, accordingly, it has deleted this general 
requirement. However, rules as to presentation of 
certain valuation and qualifying accounts are 
provided in Article 5. 


Basis of determining amounts—book value. The 
proposed rule would have provided guidance to 
registrants when an instruction requires a statement 
as to “the basis of determining the amount.” Further, 
it prohibited use of the term “book value” except in 
situations where the term explicitly was indicated as 
acceptable. Commentators have indicated that this 
rule is duplicative of the requirements of APB 
Opinion No. 22, “Disclosure of Accounting Policies.” 
Therefore, recognizing that GAAP requires this 
disclosure, the Commission has determined to 


Current assets and current liabilities. This rule 
requires that generally recognized trade practice be 
followed if a company’s normal operating cycle is 
longer than one year. This pertains to the inclusion of 
items in current assets or current liabilities and 
requires an explanation of the circumstances and, if 
practicable, an estimate of the amount not realizable 
or payable within one year, and the amounts 
maturing each year along with the interest rates or 
range of interest rates. This rule is adopted as 
proposed, except that the reference to ASR No. 102 
is deleted. 


Reacquired evidence of indebtedness. This rule 
requires that reacquired evidences of indebtedness 
be deducted from the appropriate liability caption, 
except for certain situations where the reacquired 
evidence of indebtedness is held for pension and 
other special funds not related to the particular 
issues and then may be shown as an asset of the 
fund. However, if shown as an asset, the amount of 
such evidences of indebtedness, the cost thereof, 
the stated amount, and purpose for which it was 
reacquired must be stated. This rule is adopted as 
proposed. 


Reacquired shares. The proposed rule, which was 
unchanged from previous S-X requirements, would 
have reauired that reacquired shares not retired be 
shown separately as a deduction from the applicable 
account. Commentators noted that ARB No. 43 
addresses this issue and permits reacquired shares 
to be shown as an asset when the investment is 
temporary and the shares are held for special 
purposes not related to the particular issue. The 
Commission recognizes the treatment prescribed by 








ARB No. 43 and accordingly has determined to 
delete this rule. 


Discount on shares. This rule, which is adopted as 
proposed, requires that discounts on shares be 
shown separately as a deduction from the applicable 
account(s) as circumstances require. 


General notes to financial statements. This section 
of Article 4 specifies the required general notes to 
the financial statements and requires disclosure of 
certain applicable information which is not explicitly 
required by GAAP. It requires presentation of the 
information either on the face of the appropriate 
financial statements or in appropriately captioned 
notes. The proposed rule would have required 
appropriate cross-references to the applicable notes 
on the face of the statements. Commentators 
indicated that registrants should be given flexibility 
in this matter, because in certain instances cross- 
references may impair readability or clutter the 
financial statements. Additionally, certain methods 
of presentation are not conducive to cross- 
referencing. Registrants stated their belief that a 
general statement referring the reader to the notes 
frequently is adequate. The Commission believes 
note references can be valuable to users of financial 
statements if properly utilized by preparers but it 
does not desire to impede preparer efforts to develop 
more effective means of communicating financial 
information. Accordingly, this rule proposal has 
been withdrawn; however, cross-references to the 
applicable notes should appear on the face of the 
financial statements when appropriate for the 
effective presentation of financial information to the 
user of the financial statements. 


The following is a discussion of the proposed 
subsections of Genera! notes to financial 
statements: 


Principles of consolidation or combination. This 
rule, which received no negative comments, refers 
registrants to revised Article 3 of S-X which contains 
the requirements for consolidated and combined 
financial statements. 


Assets subject to lien. Two commentators indicated 
that this rule, which requires the presentation of 
certain information concerning assets mortgaged, 
pledged or otherwise subject to lien, is duplicative of 
Statement of Financial Accounting Standards 
(“SFAS”) No. 5, “Accounting for Contingencies.” The 
Commission believes that SFAS No. 5 does not 


provide explicit requirements in this regard and is 
adopting this rule as proposed. 


Defaults. This rule requires disclosure of the facts 
and amounts concerning any default in principal, 
interest, sinking fund or redemption provisions with 
respect to any issues of securities or credit 
agreements. Previously, portions of this rule 
emphasized the need to classify as a current liability 
accelerated debt payments resulting from default. 
These were proposed for deletion since GAAP is 
considered to provide adequate guidance for the 
classification of liabilities as current or long-term. 
Most comments were favorable, and as a result this 
rule is adopted as proposed. 


Preferred shares. This rule requires that the amount 
of aggregate preferences on involuntary liquidation, 
if other than par or stated value, be shown 
parenthetically in the appropriate section of the 
balance sheet. Commentators expressed conflicting 
interpretations of GAAP with regard to this issue. 
Some interpreted GAAP as requiring balance sheet 
presentation when this preference in liquidation 
may be of significance to the user, while others 
stated that presentation should be either on the 
balance sheet or in the notes to the financial 
statements. The Commission believes practice 
should be consistent and for this reason the rule is 
adopted as proposed. 


Restrictions which limit the availability of retained 
earnings or net income for dividend purposes. This 
rule was proposed to be expanded to require 
disclosure of restrictions on the payment of intra- 
company dividends as well as restrictions on the 
parent company’s payment of dividends to its 
shareholders. A number of commentators 
recommended that the rule only require disclosure 
of the most restrictive of any restrictions on the 
payment of dividends to shareholders. 


The Commission proposed expansion of this rule 
because of its belief that there should be disclosure 
of information about the ability of the consolidated 
entity to transfer funds among its component 
corporations. The presentation of consolidated 
financial statements and use of the equity method of 
accounting frequently ieads users to believe that 
there is a free flow of funds among the various 
corporations which are combined in the 
consolidated entity or whose investment are 
recorded at equity, when in fact the viability of 
certain components, and perhaps the entire entity, 
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may be threatened because of restrictions on the 
intra-company flow of funds. 


In formulating these disclosure requirements, the 
Commission has noted that previous Rule §210.5- 
02.41 required registrants to disclose the amount 
included in retained earnings of the issuer which 
represents undistributed earnings of 
unconsolidated subsidiaries and 50 percent or less 
owned persons. Since that requirement embraces 
issues which are related to the availability of retained 
earnings for dividend purposes it is being moved to 
this rule. Therefore, this rule has been altered to 
require disclosure of the most significant 
restrictions which limit the payment of dividends to 
shareholders and the payment of dividends by 
subsidiaries to the issuer; and in addition, the 
amount of undistributed earnings of unconsolidated 
subsidiaries and 50 percent or less owned persons. 
These restrictions may result from contractual 
agreements or from legal prohibitions. 


Significant changes in bonds, mortgages and similar 
debt. This rule requires information about events 
occurring subsequent to the latest balance sheet 
being filed and is adopted as proposed. 


Income tax expense. The proposed rule regarding 
income tax expense would have required registrants 
to reconcile pretax income and income tax expense 
for both their Federal and foreign components, as 
reported in their financial statements, to Federal 
(foreign) taxable income and related income taxes 
anticipated to be reported on registrants’ Federal 
(foreign) income tax returns. A summary of the 
actual tax computation showing amounts taxed at 
various rates, statutory, capital gains, etc., and the 
effect of offsetting credits, also would have been 
required. 


A substantial majority of the commentators 
addressed this particular rule proposal and, of that 
group, all but a few totally opposed the rule. 
Commonly expressed reasons for such opposition 
were the opinions that (1) the present rule adopted 
by ASR No. 149, “Notice of Adoption of Amendment 
to Regulation S-X for Improved Disclosure of Income 
Tax Expense,” is adequate, (2) there is no real 
benefit to the majority of users by providing this 
information, (3) many of the tax circumstances are 
too complex to be properly presented and 
understood in the proposed format, (4) companies’ 
tax returns usually are not prepared for many 
months after financial statements are published, 
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and (5) the amount of information would tend to 
overburden the financial statements. 
Commentators who supported the proposed rules 
indicated an overwhelming interest in the proposed 
disclosure concerning foreign income and related 
taxes. 


The Commission believes that these objections 
substantially are valid. Accordingly, it is adopting 
final rules based primarily on the disclosure 
requirements adopted by ASR No. 149. These 
requirements call for disclosure of the components 
of income tax expense, the reasons for and tax 
effects of timing differences between book and tax 
reporting resulting in deferred income taxes, and a 
reconciliation between the effective income tax rate 
indicated by the income statement and the statutory 
Federal income tax rate. These rules are being 
retained with one significant addition—a 
requirement for separate disclosure of domestic and 
foreign pretax income. 


In ASR No. 149, the Commission stated its belief that 
the detailed tax disclosure would be primarily of 
interest to professional analysts who have the 
obligation to develop an in-depth understanding of 
corporate results but might not be necessary in 
financial disclosure designed for the average 
investor. Since the adoption of those rules, however, 
the Commission has seen substantial voluntary 
inclusion by registrants of this tax information in 
their annual reports to shareholders. Furthermore, 
as previously mentioned, numerous commentators 
supported the disclosure requirements instituted by 
ASR No. 149. Therefore, the Commission has 
determined to require disclosure of this information 
in annual reports to shareholders. 


In the rule proposal, the Commission specifically 
invited commentators to address whether the 


Commission should retain the requirement 
concerning disclosure about future cash outlays for 
income taxes that are anticipated to substantially 
exceed income tax expense. Most registrants 
suggested that the rule be deleted, notwithstand- 
ing the importance of the disclosure it requires, 
because it is difficult to predict. The Commission 
understands that it is difficult to accurately predict 
this information; however, it believes that in 
situations where future cash outlays are anticipated 
to substantially exceed income tax expense, 
disclosure should be made. Since this disclosure 
may be more useful in relation to the liquidity section 
of the revised Management's Discussion and 
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Analysis,* the Commission has determined to delete 
this portion of the income tax rule. It should be 
pointed out that although this disclosure has not 
been explicitly required in the Management's 
Discussion and Analysis, when applicable, this isthe 
type of information which should be provided. 


Warrants and rights outstanding. This rule requires 
disclosure of certain pertinent information with 
respect to warrants and rights outstanding at the 
date of the related balance sheet. Similar disclosure 
is required by paragraph 19 of APB No. 15, “Earnings 
per Share.” However, APB No. 15 requires 
disclosure for “the various securities outstanding” 
and is not as explicit as this rule with regard to 
warrants and rights. Only one commentator objected 
to this rule and the Commission has determined to 
adopt the rule as proposed. 


Leased assets and lease commitments. The purpose 
of this rule is two fold. First, the Commission believes 
that, except for cases where a problem (as defined in 
the rules) exists, the provisions of SFAS No. 13, 
“Accounting for Leases,” should be fully effective for 
public companies, whereas, SFAS No. 13 does not 
require full application until fiscal years beginning 
after December 31, 1980. When SFAS No. 13 is fully 
effective the Commission will rescind this segment 
of the rule. Second, the rule requires certain “as if” 
disclosures by rate-regulated enterprises which are 
not within the scope of SFAS No. 13, a requirement 
which several commentators suggested should be 
deleted. The Commission is aware of the FASB 
project and related discussion memorandum, 
“Effect of Rate Regulation on Accounting for 
Regulated Enterprises.” It is expected that the issue 
of accounting for leases and lease commitments will 
be given due consideration in the FASB’s project. 
The Commission expects to retain the disclosure 
requirements related to rate-regulated enterprises 
until the FASB project is completed, at which time 
this segment of the rule will be re-evaluated. 


Interest Cost. This rule requires disclosure of the 
amount of interet cost incurred and the respective 
amount expensed or capitalized for each period for 
which an income statement is presented. In ASR No. 
272, “Recission of Moratorium on Capitalization of 





‘Securities Act Release No. 33-6231 (September 2, 
1980). 
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Interest Costs,” the Commission required these 
disclosures because SFAS No. 34, “Capitalization of 
Interest Cost,” only requires prospective compliance 
for fiscal years beginning after December 15, 1979. 
The Commission will rescind this rule when the 
transition period has lapsed. 


Disagreements on accounting and financial 
disclosure matters. This rule, which was proposed to 
be unchanged from the previous S-X requirement, 
requires disclosure about disagreements between 
registrants and their predecessor accountant 
involving certain accounting and financial 
disclosure matters. Several commentators argued 
that the resultant disclosure is not of financial 
significance and therefore, at a minimum, should 
not be included in the notes to the financial 
statements. The Commission continues to believe, 
as it has stated previously in Accounting Series 
Release Nos. 165 and 194 that: 


This disclosure is...necessary to put readers of 
financial statements on notice that such a 
disagreement existed which could have 
significantly affected the statements. 


However, the Commission has concluded that the 


disclosure of disagreements between registrants 
and their predecessor accountants can be made 
outside of the financial statements. Accordingly, this 
rule has been relocated to Item 12 of Regulation S-K, 
“Supplementary Financial Information.” 


Material related party transactions which affect the 
financial statements. The first component of this 
rule was taken from Statement of Auditing 
Standards No. 6 (“SAS No. 6”), “Related Party 
Transactions,” which 


provides guidance on procedures that should 
be considered by the Auditor when he is 
performing an examination of financial 
statements in accordance with generally 
accepted auiditing standards to identify related 
party transactions and to satisfy himself as to 
the substance of and accounting for such 
transactions including financial statement 
disclosure. 


Since GAAP does not include any general 
accounting or reporting guidelines for these types of 
transactions, the Commission believes it is 
beneficial to integrate the disclosure requirements 
of SAS No. 6 into S-X. Further, SAS No. 6 applies to 
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audited financial statements only and not unaudited 
financial statements, which are frequently included 
in filings with the Commission. This part of the rule 
requires disclosure of transactions with, 
investments in, and balances due to or from related 
parties which are material to the financial 
statements, individually or in the aggregate. 


lf comprehensive requirements for related party 
issues are developed by the FASB in the future as 
part of GAAP, as a result of the work now being 
performed by a task force authorized by the AICPA to 
investigate the issues dealing with related parties, 
the Commission will re-examine the need for it to 
have specific rules with regard to related party 
transaction. Until then, the Commission believes the 
rule is appropriate notwithstanding its partial or total 
opposition by approximately fifteen percent of the 
commentators who stated that the rule was 
unnecessary primarily because related party 
transactions are addressed in the auditing literature. 


The second component of the rule applies to 
separate financial statements of the registrant, 
certain investees, or subsidiaries. It requires 
disclosure in the separate statement of amounts in 
the related consolidated financial statement which 
are eliminated and those not eliminated. Also, any 
intercompany profits or losses resulting from 
transactions with related parties and not eliminated 
and the effects thereof must be disclosed. These 
provisions are necessary because the ffirst 
component of this rule does not explicitly cover this 
area. 


The third segment of the rule received several 
specific comments in opposition to its adoption. It 
requires disclosure on the face of the balance sheet, 
income statement, or statement of changes in 
financial position of any material related party 
receivable or payable; revenue, expense, gain or 
loss; or cash flows, respectively. Commentators were 
opposed to the requirement to exhibit significant 
related party items on the face of the statements. 
However, this rule has been adopted since the 
Commission believes that the information is 
meaningful to users of financial statement. 


The fourth segment of the rule was proposed to 
provide guidance regarding the classification of 
current amounts due from related parties. Although 
commentators did not object to this component of 
the rule, the Commission has revised it in order to 
clarify that in classifying all amounts due to and due 
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from related parties consideration shoud be given to 
the intent and financial position of the related parties 
in determining whether such amounts should be 
classified as current or long-term. 


Supplementary income statement information. The 
information proposed to be required by this rulewas 
previously required by Rules 5-04 and 12-16; 
however, the information, whether presented in a 
note or a schedule, was required to be presented in 
the prospectus for purposes of a Securities Act 
offering. The proposal to require disclosure of this 
information in the notes to the financial statements 
reflected the Commission’s belief that this 
information about certain income statement items is 
relevant to substantially all users of financial 
statements. Approximately ten percent of the 
CUlfuiicilalors indicaiéa the contrary belief and 
suggested that the information continue to be 
presented in a schedule. Since the FASB project, 
“Reporting Earnings,” is expected to address the 
issues underlying the need for this type of 
information, and since material changes in the 
components of expense items are required to be 
discussed in the revised Management's Discussion 
and Analysis, the Commission has determined it can 
permit this information to be furnished in a 
schedule. 


ARTICLE 5 


Article 5 prescribes the form and content of financial 
statements (balance sheets and income 
statements) and identifies the necessary schedules 
for commercial and industrial companies. This 
article, similar to the other articles designed for use 
by specific types of registrant, was adopted to 
provide guidance to commercial and industrial 
registrants when preparing financial statements 
pursuant to the Commission’s rules. Alterations and 
modifications have been adopted on a “need to” 
basis and the format and components are intended 
to follow generally accepted practice. Although 
GAAP provides some guidance with respect to form 
and content of financial statements, the 
Commission believes it is appropriate to continue to 
assist preparers of financial statements by providing 
this skeletal outline and narrative guidance based on 
generally accepted practice. The underlying intent 
of the article is to obtain financial statements 
presented in a coherent, comprehensive and 
consistent manner which thereby effectively 
communicate information to users. The 
Commission realizes that financial statement 
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information can be displayed in a variety of 
somewhat similar and diverse forms and has 
retained Rule 4-01 to permit certain other 
presentations used by some industries. 
Nevertheless, it believes that a certain level of 
consistency is necessary to foster user 
comprehension. The adopted rules provide an 
overall structure but permit greater flexibility than 
did the prior S-X rules. 


Additionally, the Commission is aware of the various 
activities of the FASB which might result in revised 
accounting principles and significant alteration of 
the form and content of financial statements. The 
Commission supports these endeavors and stands 
ready to re-evaluate this matter and alter S-X as 
acceptable alternatives are developed. 


* * * * 


The individual rules in Article 5 are numerous and 
most have been adopted as proposed. The following 
discusses those items which were of particular 
interest to commentators and those items which 
have been adopted in a different form than that 
which was proposed. 


Balance sheets. This rule indicates the persons to 
whom this article applies and requires compliance 
with its provisions. The reference to ASR No. 41 has 
been deleted. 


Certain commentators indicated that this part of the 
article should provide guidance as to the application 
of the various required line items. The Commission 
concurs and, accordingly, has expanded this 
section. The rule states that the various indicated 
line items should be presented on the face of the 
balance sheet. Revised rule 4-02 refers to the fact 
that insignificant amounts may be combined. 
Additionally, certain items may be combined on the 
face of the statement as long as there is separate 
disclosure in the notes. This treatment is governed 
by explicit provisions included in the various rules of 
Article 5. 


Numerous commentators suggested that the 
proposed rules be altered to provide registrants with 
a greater degree of flexibility to determine whether 
certain information should be disclosed on the face 
of the balance sheet or in the accompanying notes. 


The Commission has concluded that those 
comments have substantial validity and therefore 
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has revised the instructions to require separate 
disclosure of the following items either on the face of 
the balance sheet or in an appropriately captioned 
note: 


—Notes receivable when in the aggregate they 
exceed 10% of the total of accounts and notes 
receivable. 


—Allowances for doubtful accounts and notes 
receivable. 


—The individual components of other current assets 
which exceed five percent of total current assets. 


—Accumulated depreciation, depletion, and 
amortization of property, plant and equipment. 


—Accumulated depreciation and amortization of 
intangible assets. 


—The individual components of other assets which 
exceed five percent of total assets. 


—Amounts payable to (1) banks for borrowings; (2) 
factors or other financial institutions for borrowings; 
and (3) holders of commercial paper. 


—The individual components of other current 
liabilities which exceed five percent of total current 
liabilities. 


—The individual components of other liabilities 
which exceed five percent of total liabilities. 


Inventories. This rule requires certain disclosures 
with respect to the components of inventory and 
other specific disclosures when certain unique 
situations exist. 


Several commentators recommended deletion or 
clarification of the segment of this rule which 
requires certain disclosures if “cost” is used to 
determine any portion of the inventory amounts. 
This particular rule was adopted by ASR No. 164, 
“Notice of Adoption of Amendments to Regulation S- 
X to Provide for Improved Disclosures Related to 
Defense and Other Long-Term Contract Activities.” 
The rule was intended to require disclosure of 
unique components of inventory, i.e., retained costs 
representing the excess of manufacturing and 
production costs over the amounts charged to cost 
of sales for delivered or in-process units, initial 
tooling and other deferred start-up costs, or general 
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Balances 


and administrative costs. In general, the 
Commission believes that the accounting treatment 
of such. costs is sufficiently unique to warrant 
disclosure of their existence. The adopted rule 
contains examples of costs, such as those above, to 
provide guidance to registrants. 


Accounts and notes payable. |n addition to defining 
the components of this caption, this rule previously 
required disclosure of certain information regarding 
short-term borrowings and unused lines of credit. 
These requirements were established by ASR No. 
148, “Notice of Adoption of Amendments to 
Regulation S-X and Related Interpretations and 
Guidelines Regarding Disclosure of Compensating 
and Short-Term Borrowing 
Arrangements.” Several commentators noted that 
the detail of information required, including 
weighted average interest rates; average aggregate 
short-term borrowings outstanding, during the 
period; maximum amount of aggregate short-term 
borrowings outstanding at any month end; and lines 
of credit may not be of interest to the majority of 
users of financial statements. Certain 
commentators stated that the revised 
Management’s Discussion and Analysis might elicit 
a more effective presentation of the required 
information. 


The Commission has concluded that these 
comments have substantial validity and it is 
adopting rules which correspond to the comments. 
With respect to the requirement to disclose 
information about the amounts of short-term 
borrowings outstanding and related interest rates, 
the Commission has adopted a schedule in §210.12- 
10, “Short-term borrowings.” This schedule is 
required by §210.5-04, Schedule IX, to provide 
information about current amounts payable to 
banks for borrowings; factors and financial 
institutions for borrowings; and holders of 
commercial paper. the information required for 
each of these categories includes the balance 
outstanding at the end of the period and related 
weighted average interest rate, the maximum 
amount outstanding at any month end during the 
period, and the average amount outstanding during 
the period and related weighted average interest 
rate. The Commission has concluded that 
information concerning unused lines of credit is 
meaningful to the majority of users of financial 
statements and should remain as a financial 
settlement requirement. 
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With regard to inclusion of the information 
concerning short-term borrowings, the information 
may be presented in Management's Discussion and 
Analysis if it results in a more meaningful 
presentation of the information being provided. If 
that procedure is followed, the schedule may be 
omitted if appropriate cross-references are made. 


Income statements. This rule indicates that 
applicable registrants are to comply with the 
provisions of this rule except as otherwise permitted 
by the Commission. The reference to ASR No. 41 has 
been deleted. 


Net sales and gross revenue. |n addition to detailing 
the display format for sales and revenues, this rule 
specifies that if the total reported sales or revenues 
include consumer excise tax in an amount equal to 
1% or more, the amount of excise tax shall be shown 
parenthetically or otherwise on the face of the 
income statement. Several commentators urged 
that that the rule be eliminated or the percentage 
requirement be increased. 


The Commission proposed to lower the percentage 
test from 10% to 1% because consumer excise tax 
amounts which are less than 10% of sales and 
revenue frequently are significant to the reported tax 
amount which include the corresponding excise tax 
expense. The Commission continues to believe that 
this information should be disclosed because of its 
unique nature. It is neither a component of costs nor 
expenses although it frequently is aggregated with 
such items. 


Earnings applicable to common stock. The proposed 
rule would have required registrants to present on 
the face of the income statement earnings which ap- 
ply to common stock, if applicable. The previous 
requirement to disclose this amount was contained 
in the “Summary of Operations” items of the various 
Securitie Act and Securities Exchange Act forms; 
however, this summary has been deleted in a 
concurrent release.*> Several commentators 
opposed the adoption of this rule because the 
information is not meaningful and suggested that 
the issue be considered by the FASB. The 
Commission has concluded that these comments 
are substantially valid with regard to many 
registrants and although it believes disclosure of 
earnings applicable to common stock is of value in 
certain situations, it has decided not to mandate 
presentation of the amount in all financial 
statements. 
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Property, plant and equipment. The proposed rule 
would have required substantial revision of the form 
and content of the property, plant and equipment 
schedules. The following information about 
property, plant and equipment would have been 
required: 


(1) Assets classified by depreciation, depletion or 
amortization method and thereunder by major 
classification. 


(2) Fully depreciated, depleted or amortized assets 
which are stil! in use. 


(3) By classification, the rate used in computing 
depreciation, depletion or amortization, and, if more 
than one rate is used, the range and weighted 
average rate. 


(4) Any asset or group of homogeneous assets (such 
as computers, equipment used in a specific 
manufacturing process, warehouses, and office 
buildings) which comprises 25 percent or more of a 
major class of property, plant and equipment and 
the depreciation, depletion or amortization rate. This 
requirement, however, would not have applied if the 
asset or group of homogeneous assets constituted 
less than five percent of total assets. 


Numerous comments were received in response to 
the exposure of this rule. Most commentators 
opposed the disclosure on the grounds that it would 
be costly to produce and would provide details in 
excess of the present requirements which would be 
of little value to the majority of users. The 
Commission believes that certain of the comments 
have substantial validity, and therefore it has 
decided to reconsider the proposed rule and 
anticipates that it will re-expose in the near future a 
rule addressing this issue. Accordingly, the property, 
plant and equipment schedules will remain 
unchanged, except for a requirement to disclose 
depreciation methods, and, if practicable, rates 
used to compute annual charges to the income 
statement. These requirements were previosly 
included in the Rules of General Application and, 
accordingly, their inclusion in Article 5 is not an 
expansion of required disclosure. 





5Securities Act Release No. 33-6231 (September 2, 
1980). 
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OTHER AMENDMENTS 


Changes to other articles. There are numerous 
cross-references in the other Articles of S-X to rules 
in Articles 3, 5 and 12 which have been deleted, 
revised or renumbered in this release. Accordingly, 
appropriate changes have been made to those 
articles in this release. 


Selected quarterly financial data. This rule was 
proposed to be unchanged; however, it was 
proposed to be moved from S-X to Regulation S-K in 
recognition of the fact that the information is not 
required to be audited. This change has been 
adopted as proposed. The proposal noted that Rule 
2-02(e) of S-X required a certain level of auditor 
involvement with this unaudited information. 
Coincident with the movement of the requirement 
for selected quarterly financial data to Regulation S- 
K, the substance of Rule 2-02(e) has been 
transferred to Regulation S-K. The Auditing 
Standards Board of the AICPA has stated that they 
will consider amendment of the applicable auditing 
standards in recognition of this change. 


Financial accounting and reporting for oil and gas 
producing activities. A subparagraph is being added 


to §210.4-10(k)(5), “Disclosure of estimated 
quantites of proved oil and gas reserves,” which 
deals with the situation where foreign governments 
restrict disclosures about estimated reserves in that 
country. This instruction is the same as the one 
already contained in Item 2(b)(1), instruction (Cc) of 
Regulation S-K; however, since a requirement to 
disclose reserve quantities is also contained in S-X, 
this instruction should have been included therein. 
This revision was not proposed in the original 
proposed rule changes; however, adoption is 
considered appropriate since no new requirements 
being adopted, but rather the Regulations S-K and S- 
X provisions are being conformed. 


Foreign issuers. As part of this revision of S-X, arule 
has been added to Article 4-01 which provides that 
financial statements of foreign private issuers filed 
with the Commission, on any form other than Form 
20-F, may be prepared according to foreign 
accounting principles, if a reconciliation to United 
States GAAP and the provisions of S-X are also filed 
as part of the financial statements. This rule is not an 
amendment but is formalization of a policy which 
the Commission follows presently. 
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REFERENCE TABLE OF RULE CHANGES 


The table which follows is presented to enable the 
reader to trace each of the previous rules to its 
amended rule number or to identify which previous 
rules have been deleted. Very brief indications of the 
changes are also provided. The discussion in the 
previous sections release provides the detailed 
explanation of the more significant rule changes and 
those where the adopted rule differs from the 
proposed rule. The table is intended only as a guide, 
the new rules and the discussion of changes should 
also be read in conjunction with this table. 


Previous Rule New Rule 


ARTICLE 3: 


210.3-01(a) 210.4-01(a) 

The first paragraph contains minor wording 
revisions in the first sentence and the second 
sentence was moved from previous rule 210.3-06. a 
second and third paragraph were added covering 
GAAP requirements and foreign issuers, 
respectively. 


210.3-01(b) 210.4-01(b) 
First sentence revised. Second sentence deleted. 


210.3-01(c) 210.4-01(c) 
Rule revised to allow different methods of display 
for negative amounts. 


210.3-02 
Minor wording changes. 


210.4-02 


210.3-03 
Minor wording revision 
Paragraph (c) also revised. 


210.4-03 
in paragraph (a). 


210.3-04 
No change. 


210.4-04 


210.3-05 Deleted. 


210.3-06 

sentence moved to 210.4-01(a). Second sentence 
deleted. 
210.3-07 Deleted. 


210.3-08 Deleted. 
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Previous Rule New Rule 


ARTICLE 3 (continued): 


210.3-09 Deleted. 


210.3-10 Deleted. 


210.3-11 210.4-05 
Revised and combined with the previous rule 
210.3-12. 


210.3-12 
with previous rule 210.3-11. 


Combined 


210.3-13 
Minor revisions to rule. 


210.4-06 


210.3-14 Deleted. 


210.3-15 210.4-07 
Minor revisions to recognize changes made in ASR 
No. 268. 


210.3-16 210.4-08 
The requirement to present note references onthe 
face of the financial statements has been deleted. 


210.3-16(a) 
No change. 


210.4-08(a) 


210.3-16(b) 


210.3-16(c) 
No change. 


210.3-16(d) Deleted. 


210.3-16(e) 
Second and third sentences deleted. 


210.4-08(c) 


210.3-16(f) 210.4-08(d) 
Subparagraphs (1), (2), (3)(i), and (3) (ii) deleted. 
Minor revisions to reminder of rule. 
210.3-16(g) Deleted. 
210.3-16(h) 210.4-08(e) 
Present requirements of the rule are clarified and 


subparagraph (b) of previous rule 210.5-02.41 
added. 


210.3-16(i) Deleted. 
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210.3-16(j) Deleted. 


210.3-16(k) 
No change. 


210.4-08(f) 


210.3-16(I) Deleted. 


210.3-16(m) Deleted. 


210.3-16(n) Deleted. 
210.3-16(0) 210.4-08(g) 

Portions of the rule which duplicate GAAP were 
deleted and a requirement added for separate 
disclosure of domestic and foreign income (loss) 
before taxes. 


210.3-16(p) 
No change. 


210.4-08(h) 


210.3-16(q) 210.4-08(i) 

Most of the rule is deleted but the references to 
SFAS No. 13, “Accounting for Leases,” continue the 
previous requirements. 


210.3-16(r) 210.4-08(j) 
No change from the rule adopted in Accounting 
Series Release No. 272. 


210.3-16(s) 
to Item 12 of Regulation S-K. 


210.3-16(t) 
to Item 12 of Regulation S-K. 


210.3-17 210.4-09 
No change but see Accounting Series Release No. 
Ze. 


210.3-18 
Subparagraph (vii) added to 4-10(k)(5). 


210.4-10 


ARTICLE 5 


210.5-01 
No change. 


210.5-01 


210.5-02 210.5-02 
Revisions to the introductory paragraph. 


210.5-02.1 210.5-02.1 
Minor revisions to the rule to focus on withdrawal 
or usage restrictions. 
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Previous Rule New Rule 


ARTICLE 5 (continued): 
210.5-02.2 
Revised to recognize current GAAP requirements. 
210.5-02.3 210.5-02.3 
Subparagraphs (a) revised; (b) deleted; (c) 
deleted; (d) revised; and (e) through (g) combined. 


210.5-02.4 
Location of disclosure is optional. 


210.5-02.4 


210.5-02.5 
Caption only retained. 


210.5-02.5 


210.5-02.6 210.5-02.6 
A portion of the first and second paragraphs of 
subparagraph (b) is revised. 


210.5-02.7 210.5-02.8 
Last sentence deleted and location of disclosure is 
optional. 


210.5-02.8 
Reference deleted. 


210.5-02.7 


210.5-02.9 
No change. 


210.5-02.9 


PIED Coos ca Cae ie t sies sw dewss 210.5-02.10 

Caption only retained (after being revised to refer 
to related parties) with a reference to rule 210.4- 
08(k) added. 


210.5-02.11 210.5-02.11 

Caption only retained (after being revised to refer 
to related parties) with a reference to rule 210.4- 
08(k) added. 


210.5-02.12 210.5-02.12 
Revised to rcognize current GAAP requirements 


and to combine the requirements of previous rule 
210.5-02.13. 


210.5-02.13 Deleted. 
Requirement combined with 210.5-02.12. 


a ik a din Se eit 210.5-02.13 

Subparagraph (a) revised; subparagraph (b) 
revised to delete part of next to last sentence and all 
of last sentence. 


210.5-02.15 
Location of disclosure is optional. 


210.5-02.14 
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210.5-02.16 210.5-02.15 
Previous requirement revised and expanded. 


210.5-02.17 
Location of disclosure is optional. 


210.5-02.16 


210.5-02.18 210.5-02.17 
Previous requirement revised and expanded and 
location of disclosure is optional. 


210.5-02.19 Deleted. 


210.5-02.20 Deleted. 


210.5-02.21 Deleted. 
210.5-02.22 Deleted. 
210.5-02.23 Deleted. 


210.5-02.24 
No change. 


210.5-02.18 


210.5-02.25 210.5-02.19 

Minor revisions to subparagraph (a). The 
requirements of subparagraph (b) have been 
transferred to a schedule (§210.12-10). No change 
in subparagraph (c). 


210.5-02.26 Deleted. 
Requirement combined with previous rule 210.5- 
02.27. 


210.5-02.27 210.5-02.20 
Revised to also include the requirements of 
previous rule 210.5-02.26. 


210.5-02.28 
No change. 


210.5-02.21 


210.5-02.29 210.5-02.22 
Minor revisions in subparagraph (a); no change in 
subparagraph (b). 


210.5-02.30 Deleted. 


210.5-02.31 210.5-02.23 

Caption only retained with a reference to rule 
210.4-08(k) being added. 
210.5-02.32 Deleted. 


210.5-02.33 
Location of disclosure is optional. 


210.5-02.24 
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Previous Rule New Rule 


ARTICLE 5 (continued): 


210.5-02.34 
No change. 


210.5-02.35 
Last sentence deleted. 


210.5-02.36 


210.5-02.37 
Minor revisions. 


210.5-02.38 
No change. 


210.5-02.28 


210.5-02.39 210.5-02.29 
Location of certain disclosure is optional. 


210.5-02.40 210.5-02.30 
Location of certain disclosure is optional. 


210.5-02.41 210.5-02.31 


Revised to permit the combination of certain 
items; subparagraph (b) moved to 210.4-08(e). 


210.5-02.42 
Minor wordings changes. 


210.5-02.32 


210.5-03 210.5-03 

Minor revisions made to introductory paragraph; 
subparagraphs (a) and (b) deleted; minor revisins 
made to subparagraph (c). 


210.5-03.1A 210.5-03.1 


Minor revisions made and combined with previous 
rules 210.5-03.1B and .1C. 


210.5-03.2A 210.5-03.2 


Minor revisions made and combined with previous 
rules 210.5-03.2B and .2C. 


210.5-03.3A Deleted. 


210.5-03.1B 
See 210.5-03.1A above. 


210.5-03.1 


210.5-03.2B 
See 210.5-03.2A above. 


210.5-03.2 


210.5-03.1C 
See 210.5-03.1A above. 


210.5-03.1 
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210.5-03.2C 
See 210.5-03.2A above. 


210.5-03.2 


210.5-03.3 210.5-03.3 
No change except for reference to preceding 
rules. 


210.5-03.4 
Caption only retained. 


210.5-03.4 


210.5-03.5 
No change. 


210.5-03.5 


210.5-03.6 
No change. 


210.5-03.6 


210.5-03.7 210.5-03.7 
Revised and combined with previous Rules 210.5- 
03.8, .9, and .10. 


210.5-03.8 See 210.5-03.7 above. 


210.5-03.9 See 210.5-03.7 above. 


210.5-03.10 See 210.5-03.7 above. 


210.5-03.11 
Caption only retained. 


210.5-03.8 


210.5-03.12 210.5-03.9 


Revised and combined with previous rule 210.5- 
03.13. 


210.5-03.13 210.5-03.9 


Revised and combined with previous rule 210.5- 
03.12. 


210.5-03.14 
No change. 


210.5-03.10 


210.5-03.15 
No change. 


210.5-03.11 


210.5-03.16 
No change. 


210.5-03.12 


210.5-03.17 210.5-03.13 
First sentence deleted and minor revisions to 
remainder of rule. 


210.5-03.18 
Caption expanded. 


210.5-03.16 
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Previous Rule New Rule 


ARTICLE 5 (continued): 


210.5-03.19 
Caption only retained. 


210.5-03.17 


210.5-03.20 
Caption only retained. 


210.5-03.18 


210.5-03.21 
No change. 


210.5-03.19 


210.5-03.22 
Caption only retained. 


210.5-03.20 


210.5-04 210.5-04 

The changes made to this rule are as a result of the 
revisions made in Article 12 (see below) and a 
renumbering of schedules. 


ARTICLE 12: 


210.12-01 
No change. 


210.12-01 


210.12-02 
Revised heading. 


210.12-02 
210.12-03 210.12-03 
Revised and expanded to include related parties. 


210.12-04 
Expanded to include related parties. 


210.12-04 


210.12-05 210.12-05 
Format of schedule changed and combined with 
previous rule 210.12-11. 


210.12-06 210.12-06 
Footnote added to include the requirements of 
previous rule 210.3-16(m)(1). 


210.12-07 
No change. 


210.12-07 


210.12-08 Deleted. 


210.12-09 Deleted. 
210.12-10 Deleted. 


210.12-11 
210.12-05 above. 
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210.12-12 
No change. 


210.12-08 


210.12-13 
Revised title. 


210.12-09 


210.12-14 Deleted. 


210.12-15 Deleted. 


210.12-16 
Partial elimination of disclosures. 


210.12-11 


210.12-17 Previously revoked. 


210.12-18 Previously revoked. 


210.12-19 
No change. 


210.12-12 


210.12-20 Previously revoked. 


210.12-21 
No change. 


210.12-13 


210.12-22 
No change. 


210.12-14 


210.12-23 Previously revoked. 


210.12-24 Previously revoked. 


210.12-25 Previously revoked. 


210.12-26 Previously revoked. 


210.12-27 
No change. 


210.12-15 


219,12-28 Previously revoked. 


210.12-29 
No change. 


210.12-16 


210.12-30 Previously revoked. 


210.12-31 
No change. 


210.12-17 


210.12-31a 
No change. 


210.12-18 


210.12-32 
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Previous Rule New Rule 


ARTICLE 12 (continued): 


210.12-33 
No change. 


210.12-19 


210.12-34 
No change. 


210.12-20 


210.12-35 
No change. 


210.12-21 


210.12-36 
No change. 


210.12-22 


210.12-37 
No change. 


210.12-23 


210.12-38 
No change. 


210.12-24 


210.12-39 
No change. 


210.12-25 


210.12-40 
No change. 


210.12-26 


210.12-41 
No change. 


210.12-27 


210.12-42 210.12-28 


No change. 


210.12-43 
No change. 


210.12-29 


COMMISSION ACTION: 


The Commission hereby amends 17 CFR Chapter II 
as follows: 


PART 210—FORM AND CONTENT OF FINANCIAL 
STATEMENTS, SECURITIES ACT OF 1933, 
SECURITIES EXCHANGE ACT OF 1934, PUBLIC 
UTILITY HOLDING COMPANY ACT OF 1935, 
INVESTMENT COMPANY ACT OF 1940, AND 
ENERGY POLICY AND CONSERVATION ACT OF 
1975 
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1. By adding a new paragraph (t) to §210.1-02 and 
by redesignating the former paragraphs (t) through 
(y) as (u) through (z). 


§210.1-02 Definitions of terms used in Regulation S- 
X (17 CFR Part 210). 


* * 


(t) Related parties. The term “related parties” means 
the registrant; its affiliates; principal owners, 
management, and members of their immediate 
familites; entities for which investments are 
accounted for by the equity method; and any other 
party with which the reporting entity may deal when 
one party has the ability to significantly influence the 
management or operating policies of the other, to 
the extent that one of the transacting parties might 
be prevented from fully pursuing its own separate 
interests. Related parties also exist when another 
entity has the ability to significantly influence the 
management or operating policies of transacting 
parties or when another entity has an ownership 
interest in one of the transacting parties and the 
ability to significantly influence the other, to the 
extent that one or more of the transacting parties 
might be prevented from fully pursuing its own 
separate interests. For purposes of this definition, 
the terms (1) “principal owner” means the owner(s) 
of record or known beneficial owner(s) of more than 
10% of the voting interests of the reporting entity, 
and (2) “management” means any person(s) having 
responsibility for achieving the objectives of the 
organization and the concomitant authority to 
establish the policies and to make the decisions by 
which such objectives are to be pursued. 


* * * x 


2. By deleting §210.1-02(e). 


§210.2-02 Accountants’ reports. 


* * * 


(e) Deleted. 


a * K * * 

3. Article 3 (§210.3-01 to §210.3-18) is 
redesignated Article 4 (§210.4-01 to §210.4-10) 
(the present Article 4 is redesignated Article 3A ina 
concurrent release, Securities Act Release No. 33- 
6234); §§210.3-05 through 210.3-10, 210.3-12 and 
210.3-14 are deleted; and §210.4-01 to §210.4-08 
are revised to read as follows: 
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RULES OF GENERAL APPLICATION 


§210.4-01. Form, order, and terminology. 


(a) Financial statements should be filed in such form 
and order, and should use such generally accepted 
terminology, as will best indicate their significance 
and character in the light of the provisions 
applicable thereto. The information required with 
respect to any statement shall be furnished as a 
minimum requirement to which shall be added such 
further material information as is necessary to make 
the required statements, in the light of the 
circumstances under which they are made, not 
misleading. 


Financial statements filed with the Commission 
which are not prepared in accordance with generally 
accepted accounting principles will be presumed to 
be misleading or inaccurate, despite footnote or 
other disclosures, unless the Commission has 
otherwise provided. This article and other articles of 
Regulation S-X provide clarification of certain 
disclosures which must be included in any event, in 
financial statements filed with the Commission. 


Financial statements of foreign private issuers filed 
with the Commission, on any form other than Form 
20-F, may be prepared according to foreign 
accounting principles: Provided, That a 
reconciliation to United States generally accepted 
accounting principles and the provisions of 
Regulation S-X is also filed as part of the financial 
statements. 


(b) All money amounts required to be shown in 
financial statements may be expressed in whole 
dollars or multiples thereof, as appropriate: 
Provided, That, when stated in other than whole 
dollars, an indication to that effect is inserted 
immediately beneath the caption of the statement or 
schedule, at the top of the money columns, or at an 
appropriate point in narrative material. 


(c) Negative amounts (red figures) shall be shown in 
a manner which clearly distinguishes the negative 
attribute. When determining methods of display, 
consideration should be given to the limitations of 
reproduction and microfilming processes. 


§210.4-02 Items not material. 


If the amount which would otherwise be required to 
be shown with respect to any item is not material, it 
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need not be separately set forth. The combination of 
insignificant amounts is permitted. 


§210.4-03 Inapplicable captions and omission of 
unrequired or inapplicable financial statements. 


(a) No caption should be shown in any financial 
statement as to which the items and conditions are 
not present. 


(b) Financial statements not required or 
inapplicable because the required matter is not 
present need not be filed. 


(c) The reasons for the omission of any required 
financial statements shall be indicated. 


§210.4-04 Omission of substantially identical notes. 


lf a note covering substantially the same subject 
matter is required with respect to two or more 
financial statements relating to the same or affiliated 
persons, for which separate sets of notes are 
presented, the required information may be shown 
in a note to only one of such statements: Provided, 
That a clear and specific reference thereto is made 
in each of the other statements with respect to which 
the note is required. 


§210.4-05 Current assets and current liabilities. 


lf acompany’s normal operating cycle is longer than 
one year, generally recognized trade practices 
should be followed with respect to the inclusion or 
exclusion of items in current assets or current 
liabilities. An appropriate explanation of the 
circumstances should be made and, if practicable, 
an estimate given of the amount not realizable or 
payable within one year. The amounts maturing in 
each year (if practicable) along with the interest 
rates or range of rates also shall be disclosed. 


§210.4-06 Reacquired evidences of indebtedness. 


Reacquired evidences of indebtedness shall be 
deducted from the appropriate liability caption. 
However, reacquired evidences of indebtedness 
held for pension and other special funds not related 
to the particular issues may be shown as assets: 
Provided, That there be stated the amount of such 
evidences of indebtedness, the cost thereof, the 
amount at which stated, and the purpose for which 
acquired. 
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§210.4-07 Discount of shares. 


Discount on shares, or any unamortized balance 
thereof, shall be shown separately as a deduction 
from the applicable account(s) as circumstances 
require. 


§210.4-08 General notes to financial statements. 


lf applicable to the person for which the financial 
statements are filed, the following shall be set forth 
on the face of the appropriate statement or in 
appropriately captioned notes. The information shall 
be provided for each statement required to be filed, 
except that the information required by items (b), 
(c), (d), (e), (f), and (h) shall be provided as of the 
most recent audited balance sheet being filed and 
for item (i) as specified therein. When specific 
statements are presented separately, the pertinent 
notes shall accompany such statements unless 
cross-referencing is appropriate. 


(a) Principles of consolidation or combination. 


With regard to consolidated or combined financial 
statements, refer to §§210.3A-01 to 3A-08 for 
requirements for supplemental information in notes 
to the financial statements. 


(b) Assets subject to lien. Assets mortgaged, 
pledged, or otherwise subject to lien, and the 
approximate amounts thereof, shall be designated 
and the obligations collateralized briefly identified. 


(c) Defaults. The facts and amounts concerning any 
default in principal, interest, sinking fund, or 
redemption provisions with respect to any issue of 
securities or credit agreements, or any breach of 
covenant of a related indenture or agreement, which 
default or breach existed at the date of the most 
recent balance sheet being filed and which has not 
been subsequently cured, shall be stated in the 
notes to the financial statements. If a default or 
breach exists but acceleration of the obligation has 
been waived for a stated period of time beyond the 
date of the most recent balance sheet being filed, 
state the amount of the obligation and the period of 
the waiver. 


(d) Preferred shares. (1) Aggregate references on 
involuntary liquidation, if other than par or stated 
value, shall be shown parenthetically in the equity 
section of the balance sheet. 
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(2) Disclosure shall be made of any restriction upon 
retained earnings that arises from the fact that upon 
involuntary liquidation the aggregate preferences of 
the preferred shares exceeds the par or stated value 
of such shares. 


(e) Restrictions which limit the availability of 
retained earnings or net income for dividend 
purposes. (1) Describe the most significant 
restrictions, other than as reported in paragraph (d) 
of this section, on the payment of dividends by the 
issuer, indicating briefly their sources, their 
pertinent provisions, and, where appropriate and 
determinable, the amount of retained earnings or 
net income (i) so restricted, or (ii) free of such 
restrictions. 


(2) Describe the most significant restrictions on the 
payment of dividends by consolidated subsidiaries 
to the issuer, indicating briefly their sources, their 
pertinent provisions, and, where determinable, the 
amount of retained earnings or net income (i) so 
retricted or (ii) free of such restrictions. 


(3) Disclose separately the amount of retained 
earnings of the issuer which represents 
undistributed earnings of unconsolidated 
subsidiaries and 50 percent or less owned persons. 
With respect to the undistributed earnings of 
unconsolidated subsidiaries, describe the most 
significant restrictions on the payment of dividends 
by the unconsolidated subsidiaries to the issuer, 
indicating briefly their sources, their pertinent 
provisions, and, where determinable the amount (i) 
so restricted or (ii) free of such restrictions. 


(f) Significant changes in bonds, mortgages and 
similar debt. Any significant changes in the 
authorized or issued amounts of bonds, mortgages 
and similar debt since the date of the latest balance 
sheet being filed for a particular person or group 
shall be stated. 


(g) Income tax expense. (1) Disclosure shall be 
made in the income statement or a note thereto, of 
(i) the components of income (loss) before income 
tax expense (benefit) as either domestic or foreign; 
(ii) the components of income tax expense, 
including (A) taxes currently payable and (B) the net 
tax effects, as applicable, of timing differences 
(indicate separately the amount of the estimated tax 
effect of each of the various types of timing 
differences, such as depreciation, warranty costs, 
etc., where the amount of each such tax effect 
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exceeds five percent of the amount computed by 
multiplying the income before tax by the applicable 
statutory Federal income tax rate; other differences 
may be combined.) Note: Amounts applicable to 
United States Federal income taxes, to foreign 
income taxes and the other income taxes shall be 
stated separately for each major component. 
Amounts applicable to foreign income (loss) and 
amounts applicable to foreign or other income taxes 
which are less than five percent of the total of income 
before taxes or the component of tax expense, 
respectively, need not be separately disclosed. For 
purposes of this rule, foreign income (loss) is 
defined as income (loss) generated from a 


registrant's foreign operations, i.e., operations that 
are located outside of the registrant’s home country. 


(2) Provide a reconciliation between the amount of 
reported total income tax expense (benefit) and the 
amount computed by multiplying the income (loss) 
before tax by the applicable statutory Federal 
income tax rate, showing the estimated dollar 
amount of each of the underlying causes for the 
difference. If no indvidual reconciling item amounts 
to more than five percent of the amount computed 
by multiplying the income before tax by the 
applicable statutory Federal income tax rate, and the 
total difference to be reconciled is less than five 
percent of such computed amount, no reconciliation 
need be provided unless it would be significant in 
appraising the trend of earnings. Reconciling items 
that are individually less than five percent of the 
computed amount may be aggregated in the 
reconciliation. The reconciliation may be presented 
in percentages rather than in dollar amounts. Where 
the reporting person is a foreign entity, the income 
tax rate in that person’s country of domicile should 
normally be used in making the above computation, 
but different rates should not be used for 
subsidiaries or other segments of a reporting entity. 
When the rate used by a reporting person is other 
than the United States Federal corporate income tax 
rate, the rate used and the basis for using such rate 
shall be disclosed. 


(h) Warrants or rights outstanding. Information with 
respect to warrants or rights outstanding at the date 
of the related balance sheet shall be set forth as 
follows: 


(1) Title of issue of securities called for by warrants 
or rights. 


(2) Aggregate amount of securities called for by 
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warrants or rights outstanding. 


(3) Date from which warrants or rights are 
exercisable. 


(4) Price at which warrant or right is exercisable. 


(i) Leased assets and lease commitments. (1) 
Leased assets and lease commitments of regulated 
enterprises subject to the rate-making process. 


(i) Paragraph (1) of this section is applicable to all 
regulated enterprises subject to the rate-making 
process that do not record capital leases as assets 
with associated liabilities. 


(ii) The following information shall be provided for 
capital leases covered by this rule: 


(A) As of the date for each required balance sheet, 
the aggregate amounts of the assets and liabilities 
that would have been recorded in the accounts had 
all leases meeting the definition of a capital lease 
been recorded. 


(B) For each period for which an income statement is 
required, the aggregate effect on expenses had all 
assets obtained through leases meeting the 
definition of a capital lease been recorded as assets 
with associated liabilities and any additional 
information management believes is necessary as to 
the rate-making process. 


(2) Leased assets and lease commitments of 
enterprises which are not covered by paragraph (1). 
The financial statement requirements in Statement 
of Financial Accounting Standards No. 13, 
“Accounting for Leases,” shall be applied in financial 
statements filed for fiscal years ended after 
December 24, 1978 with regard to all leases except 
for companies where a problem, as defined exists. 
The problem and its potential impact should be 
disclosed in the footnotes to the financial 
statements. For purposes of this paragraph 
“problem” is defined as: that situation where 
capitalization of capital leases as defined in 
Statement of Financial Accounting Standards No. 13 
would result in the violation or probable future 
violation expected to occur prior to fiscal years 
beginning after December 31, 1980 of a restrictive 
clause in an existing loan indenture or other 
agreement. 


(j) Interest cost. Disclosure shall be provided for 


SEC DOCKET/1135 





each period for which an income statement is 
presented of the amount of interest cost incurred 
and the respective amounts expensed or 
capitalized. 


(k) Material related party transactions which affect 
the financial statements. 


(1) The financial statements filed shall disclose 
transactions with, investments in, and balances due 
to or from related parties that are material, 
individually or in the aggregate. This disciosure 
should include the following: 


(i) The nature of the relationship(s). 


(ii) A description of the transactions (summarized 
when appropriate) for the periods for which an 
income statement is presented, including amounts, 
if any, and such other information as is deemed 
necessary to an understanding of the effects on the 
financial statements. 


(iii) The dollar volume of transactions and the effects 
of any change in the method of establishing terms 
from that used in the preceding period. 


(iv) Amounts due to or from related parties and, if not 
otherwise apparent, the terms and manner of 
settlements. 


(v) Amount of investments in related parties. 


(2) In cases where separate financial statements are 
presented for the registrant, certain investees, or 
subsidiaries, separate disclosure shall be made in 
such statements of the amounts in the related 
consolidated financial statements which are (i) 
eliminated and (ii) not eliminated. Also, any 
intercompany profits or losses resulting from 
transactions with related parties and not eliminated 
and the effects thereof shall be disclosed. 


(3) Disclosure should be made on the face of the 
balance sheet, income statement, or statement of 
changes in financial position for any material related 
party receivable or payable; revenue, expense, gain 
or loss; or cash flows, respectively. Relevant details 
regarding these amounts should be provided in the 
notes. 


(4) With respect to the classification of current 


amounts due from or to related parties, 
consideration hould be given to the intent and the 
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financial position of such related parties in 
determining whether such amounts should be 
classified as current or long-term. 


§210.4-09 Current replacement cost information. 
(No change from redesignated text.) 


§210.4-10 Financial accounting and reporting for oil 
and gas producing activities pursuant to the Federal 
Securities laws and the Energy Policy and 
Conservation Act of 1975. 


Section §210.3-18 is redesignated §210.4-10 anda 
new paragraph (vii) is added to §210.4-10(k)(5) as 
follows: 


§210.4-10 Financial accounting and reporting for oil 
and gas producing activities pursuant to the Federal 
securities laws and the Energy Policy and 
Conservation Act of 1975. 


* * * 


(k) * * * 
(5) * * * 


(vii) If any foreign government restricts the 
disclosure of estimated reserves for properties 
under its governmental authority, or amounts under 
long-term supply, purchase, or similar agreements, 
or if the foreign government requires the disclosure 
of reserves other than proved, the registrant should 
identify the country, cite the law or regulation which 
restrict or requires such disclosure, and indicate 
that the reported reserve estimates or amounts do 
not include figures for the named country or that 
reserve estimates include reserves other than 
provided. 


* 
4. By revising Article 5 to read as follows: 
COMMERCIAL AND INDUSTRIAL COMPANIES 
§210.5-01 Application of §§210.5-01 to 210.5-04. 
(a) Sections 210.5-01 to 210.5-04 shall be 


applicable to financial statements filed for all 
persons except— 


(1) Management investment companies (see 
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§§210.6-01 to 210.6-10). 


(2) Unit investment trusts (see §§210.6-10a to 
210.6-13). 


(3) Face amount certificate investment companies 
(see §§210.6-20 to 210.6-24). 


(4) Employee stock purchase, savings and similar 
plans (see §§210.6-30 to 210.6-34). 


(5) Insurance companies other than title insurance 
companies (see §§210.7-01 to 210.7-06 and 
§§210.7A-01 to 210.7A-06). 


(6) Committees issuing certificates of deposit (see 
§§210.8-01 to 210.8-03). 


(7) Bank holding companies and banks (see 
§§210.9-01 to 210.9-05). 


(8) Brokers and dealers when filing forms X-17A-5 
and X-17A-10 [§249.617] (see §§210.17a-5 and 
240.17a-10 under the Securities Exchange Act of 
1934). 


(b) Companies in the development stage. 


Section 210.5A-02 prescribes additional 
information to be included in financial statements 
filed by companies in the development stage. 


§210.5-02 Balance sheets. 


The purpose of this rule is to indicate the various line 
items and certain additional disclosures which, if 
applicable, and except as otherwise permitted by the 
Commission, should appear on the face of the 
balance sheets or related notes filed for the persons 
to whom this article pertains (see §210.4-01(a)). 


ASSETS AND OTHER DEBITS 
Current Assets, when Appropriate 
(SEE §210.4-05) 


1. Cashand cash items. Separate disclosure shall be 
made of the cash and cash items which are 
restricted as to withdrawal or usage. The provisions 
of any restriction shall be described in anote to the 
financial statements. Restrictions may include 
legally restricted deposits held as compensating 
balances against short-term borrowing 
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arrangements, contracts entered into with others, or 
company statements of intention with regard to 
particular deposits; however, time deposits and 
short-term certificates of deposit are not generally 
included in legally restricted deposits. In cases 
where compensating balance arrangements exist 
but are not agreeements which legally restrict the 
use of cash amounts shown on the balance sheet, 
describe in the notes to the financial statements 
these arrangements and the amount involved, if 
determinable, for the most recent audited balance 
sheet required and for any subsequent unaudited 
balance sheet required in the notes to the financial 
statements. Compensating balances that are 
maintained under an agreement to assure future 
credit availability shall be disclosed in the notes to 
the financial statements along with the amount and 
terms of such agreement. 


2. Marketable securities. The accounting and 
disclosure requirements for current marketable 
equity securities are specified by generally accepted 
accounting principles. With respect to all other 
current marketable securities, state, parenthetically 
or otherwise, the basis of determining the aggregate 
amount shown in the balance sheet, along with the 
alternatives of the aggregate cost or the aggregate 
market value at the balance sheet date. 


3. Accounts and notes receivable. (a) State 
separately amounts receivable from (1) customers 
(trade); (2) related parties (see §210.4-08(k)); (3) 
underwriters, promoters, and employees (other than 
related parties) which arose in other than the 
ordinary course of business; and (4) others. 


(b) If the aggregate amount of notes receivable 
exceeds 10 percent of the aggregate amount of 
receivables, the above information shall be set forth 
separately, in the balance sheet or in a note thereto, 
for accounts receivable and notes receivable. 


(c) If receivables include amounts due under long- 
term contracts (see §210.5-02.6(d)), state 
separately in the balance sheet or in a note to the 
financial statements the following amounts: 


(1) Balances billed but not paid by customers under 
retainage provisions in contracts. 


(2) Amounts representing the recognized sales 
value of performance and such amounts that had 
not been billed and were not billable to customers at 
the date of the balance sheet. Include a general 
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description of the prerequisites for billing. 


(3) Billed or unbilled amounts representing claims 
or ther similar items subject to uncertainty 
concerning their determination or ultimate 
realization. Include a description of the nature and 
status of the principal items comprising such 
amount. 


(4) With respect to (1) through (3) above, also state 
the amounts included in each item which are 
exepcted to be collected after one year. Also state, by 
year, if practicable, when the amounts or retainage 
(see (1) above) are expected to be collected. 


4. Allowances for doubtful accounts and notes 
receivable. The amount is to be set forth separately 
in the balance sheet or in a note thereto. 


5. Unearned income. 


6. Inventories. (a) State separately in the balance 
sheet or in anote thereto, if practicable, the major 
classes of inventory such as: (1) finished goods; (2) 
inventoried costs relating to long-term contracts or 
programs (see (d) below and §210.4-05); (3) workin 
process (see §210.4-05); (4) raw materials; and (5) 
supplies. 


(b) The basis of determining the amounts shall be 
stated. 


lf “cost” is used to determine any portion of the 
inventory amounts, the description of this method 
shall include the nature of the cost elements 
included in inventory. Elements of “cost” include, 
among other items, retained costs representing the 
excess of manufacturing or production costs over 
the amounts charged to cost of sales or delivered or 
in-process units, initial tooling or other deferred 
Start-up costs, or general and administrative costs. 


The method by which amounts are removed from 
inventory (e.g., “average cost,” “first-in, first-out,” 
“last-in, first-out,” “estimated average cost per unit”) 
shall be described. If the estimated average cost per 
unit is used as a basis to determine amounts 
removed from inventory under a total program or 
similar basis of accounting, the principal 
assumptions (including, where meaningful, the 
aggregate number of units expected to be delivered 
under the program, the number of units delivered to 
date and the number of units on order) shall be 
disclosed. 
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If any general and administrative costs are charged 
to inventory, state in a note to the financial 
statements the aggregate amount of the general and 
administrative costs incurred in each period andthe 
actual or estimated amount remaining in inventory 
at the date of each balance sheet. 


(c) If the LIFO inventory method is used, the excess 
of replacement or current cost over stated LIFO 
value shall, if material, be stated parenthetically or in 
a note to the financial statements. 


(d) For purposes of §§210.5-02.3 and 210.5-02.6, 
long-term contracts or programs include (1) all 
contracts or programs for which gross profits are 
recognized on a percentage-of-completion method 
of accounting or any variant thereof (e.g., delivered 
unit, cost to cost, physical completion), and (2) any 
contracts or programs accounted for on a completed 
contract basis of accounting where, in either case, 
the contracts or programs have associated with 
them material amounts of inventories or unbilled 
receivables and where such contracts or programs 
have been or are expected to be performed over a 
period of more than twelve months. Contracts or 
programs of shorter duration may also be included, 
if deemed appropriate. 


For all long-term contracts or programs, the 
following information, if applicable, shall be stated in 
a note to the financial statements: 


(i) The aggregate amount of manufacturing or 
production costs and any related deferred costs 


(e.g., initial tooling costs) which exceeds the 
aggregate estimated cost of all in-process and 
delivered units on the basis of the estimated average 


. cost of all units expected to be produced under long- 


term contracts and programs not yet complete, as 
well as that portion of such amount which would not 
be absorbed in cost of sales based on existing firm 
orders at the latest balance sheet date. In addition, if 
practicable, disclose the amount of deferred costs 
by type of cost (e.g., initial tooling, deferred 
production, etc.). 


(ii) The aggregate amount representing claims or 
other similar items subject to uncertainty 
concerning their determination or ultimate 
realization, and include a description of the nature 
and status of the principal items comprising such 
aggregate amount. 


(iii) The amount of progress payments netted 
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against inventory at the date of the balance sheet. 
7. Prepaid expenses. 


8. Other current assets. State separately, in the 
balance sheet or in a note thereto, any amounts in 
excess of five percent of total current assets. 


9. Total current assets, when appropriate. 


10. Securities of related parties. 
(See §210.4-08(k).) 


11. Indebtedness of related parties—not current. 
(See §210.4-08(k).) 


12. Other investments. The accounting and 
disclosure requirements for non-current marketable 
equity securities are specificed by generally 
accepted accounting principles. With respect to 
other security investments and any other 
investment, state, parenthetically or otherwise, the 
basis of determining the aggregate amounts shown 
in the balance sheet, along with the alternate of the 
aggregate cost or aggregate market value at the 
balance sheet date. 


13. Property, plant and equipment. 
(a) State the basis of determining the amounts. 


(b) Tangible and intangible utility plant of a public 
utility company shall be segregated so as to show 
separately the original cost, plant acquisition 
adjustments, and plant adjustments, as required by 
the system of accounts prescribed by the applicale 
regulatory authorities. This rule shall not be 
applicable in respect to companies which are not 
required to make such a classification. 


14. Accumulated depreciation, depletion, and 
amortization of property, plant and equipment. The 
amount is to be set forth separately in the balance 
sheet or in a note thereto. 


15. Intangible assets. State separately each class of 
such assets which is in excess of five percent of the 
total assets, along with the basis of determining the 
respective amounts. Any significant addition or 
deletion shall be explained in a note. 


16. Accumulated depreciation and amortization of 


intangible assets. The amount is to be set forth 
separately in the balance sheet or in a note thereto. 
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17. Other assets. State separately, in the balance 
sheet or in a note thereto, any other item not properly 
classed in one of the preceding asset captions which 
is in excess of five percent of total assets. Any 
significant addition or deletion should be explained 
in a note. With respect to any significant deferred 
charge, state the policy for deferral and 
amortization. 


18. Total assets and, when appropriate, other debits. 


LIABILITIES AND STOCKHOLDERS’ EQUITY 


Current Liabilities, When Appropriate 
(See §210.4-05) 


19. Accounts and notes payable. (a) State separately 
amounts payable to (1) banks for borrowings; (2) 
factors or other financial institutions for borrowings; 
(3) holders of commercial paper; (4) trade creditors; 
(5) related parties (see §210.4-08(k)); (6) 
underwriters, promoters, and employees (otherthan 
related parties); and (7) others. Amounts applicable 
to (1), (2) and (3) may be stated separately in the 
balance sheet or in a note thereto. 


(b) The amount and terms (including commitment 
fees and the conditions under which lines may be 
withdrawn) of unused lines of credit for short-term 
financing shall be disclosed, if significant, in the 
notes to the financial statements. The amount of 
these lines of credit which support a commercial 
paper borrowing arrangement or similar 
arrangements shall be separately identified. 


20. Other current liabilities. State separately, in the 
balance sheet or ina note thereto, any item in excess 
of 5 percent of total current liabilities. such items 
may include, but are not limited to, accrued payrolls, 
accrued interest, taxes, indicting the current portion 
of deferred income taxes, and the current portion of 
long-term debt. Remaining items may be shown in 
one amount. 


21. Total current liabilities, when appropriate. 
LONG-TERM DEBT 

22. Bonds, mortgages and other long-term debt, 

including capitalized leases. (a) State separately, in 

the balance sheet or in a note thereto, each issue or 


type of obligation and such information as will 
indicate (see §210.4-06): 
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(1) the general character of each type of debt 
including the rate of interest; (2) the date of maturity, 
or, if maturing serially, a brief indication of the serial 
maturities, such as “maturing serially from 1980 to 
1990”: (3) if the payment of principal or interest is 
contingent, an appropriate indication of such 
contingency; (4) a brief indication of priority; (5) if 
convertible, the basis; and (6) the combined 
aggregate amount of maturities and sinking fund 
requirements for all issues, each year for the five 
years following the date of the balance sheet. For 
amounts owed to related parties, see §210.4-08(k). 


(b) The amount and terms (including commitment 
fees and the conditions under which commitments 
may be withdrawn) of unused commitments for 
long-term financing arrangements that would be 
disclosed under this rule if used shall be disclosed in 
the notes to the financial statements if significant. 


23. Indebtedness to related parties—noncurrent. 
Include under this caption indebtedness to related 
parties as required under §210.4-08(k). 


24. Other liabilities. State separately, inthe balance 
sheet or in a note thereto, any item not properly 
classified in one of the preceding liability captions 
which is in excess of 5 percent of total liabilities. 


25. Commitments and contingent liabilities. 


26. Deferred credits. State separately in the balance 
sheet amounts for (a) deferred income taxes, (b) 
deferred tax credits, and (c) material items of 
deferred income. 


MINORITY INTERESTS 


27. Minority interests in consolidated subsidiaries. 
State separately in a note the amounts represented 
by preferred stock and the applicable dividend 
requirements if the preferred stock is material in 
relation to the consolidated stockholders’ equity. 


REDEEMABLE PREFERRED STOCKS 


28. Preferred stocks subject to mandatory 
redemption requirements or whose redemption is 
outside the control of the issuer. (a) Include under 
this caption amounts applicable to any class of stock 
which has any of the following characteristics: (1) it 
is redeemable at a fixed or determinable price on a 
fixed or determinable date or dates, whether by 
operation of a sinking fund or otherwise; (2) it is 
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redeemable at the option of the holder; or (3) it has 
conditions for redemption which are not solely 
within the control of the issuer, such as stocks which 
must be redeemed out of future earnings. 
Amounts attributable to preferred stock which is not 
redeemable or is redeemable solely at the option of 
the issuer shall be included under §210.5-02.29 
unless it meets one or more of the above criteria. 


(b) State on the face of the balance sheet the title of 
each issue, the carrying amount, and redemption 
amount. (If there is more than one issue, these 
amounts may be aggregated on the face of the 
balance sheet and details concerning each issue 
may be presented in the note required by paragraph 
(c) below.) Show also the dollar amount of any 
shares subscribed but unissued, and show the 
deduction of subscriptions receivable therefrom. If 
the carrying value is different from the redemption 
amount, describe the accounting treatment for such 
difference in the note required by paragraph (c) 
below. Also state in this note or on the face of the 
balance sheet, for each issue, the number of shares 
authorized and the number of shares issued or 
outstanding, as appropriate [See §210.4-07]. 


(c) State in a separate note captioned "Redeemable 
Preferred Stocks” (1) a general description of each 
issue, including its redemption features (e.g. sinking 
fund, at option of holders, out of future earnings) and 
the rights, if any, of holders in the event of default, 
including the effect, if any, on junior securities inthe 
event a required dividend, sinking fund, or other 
redemption payment(s) is not made; (2) the 
combined aggregate amount of redemption require- 
ments for all issues each year for the five years 
following the date of the latest balance sheet; and (3) 
the changes in each issue for each period for which 
an income statement is required to be filed. [See 
also §210.4-08(d).] 


(d) Securities reported under this caption are not to 
be included under a general heading “stock- 
holders’ equity” or combined in a total with items 
described in captions 29, 30 or 31 which follow. 


NON-REDEEMABLE PREFERRED STOCKS 


29. Preferred stocks which are not redeemable or 
are redeemable solely at the option of the issuer. 
State on the face of the balance sheet, or if morethan 
One issue is outstanding state in a note, the title of 
each issue and the dollar amount thereof. Show also 
the dollar amount of any shares subscribed but 
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unissued, and show the deduction of subscriptions 
receivable therefrom. State on the face of the bal- 
ance sheet or in a note, for each issue, the number of 
shares authorized and the number of shares issued 
or outstanding, as appropriate [see §210.4-07]. 
Show in a note or separate statement the changes in 
each class of preferred shares reported under this 
caption for each period for which an income 
statement is required to be filed. [See also §210.4- 
08(d).] 


COMMON STOCKS 


30. Common stocks. For each class of common 
shares state, on the face of the balance sheet, the 
number of shares issued or outstanding, as 
appropriate [see §210.4-07], and the dollar amount 
thereof. If convertible, this fact should be indicted on 
the face of the balance sheet. For each class of 
common shares state, on the face of the balance 
sheet or in a note, the title of the issue, the number of 
shares authorized, and, if convertible, the basis of 
conversion [see also §210.4-08(d)]. Show also the 
dollar amount of any common shares subscribed 
but unissued, and show the deduction of 
subscriptions receivable therefrom. Show in a note 
or statement the changes in each class of common 
shares for each period for which an income 
statement is required to be filed. 


OTHER STOCKHOLDERS’ EQUITY 


31. Other stockholders’ equity. (a) Separate captions 
shall be shown for (1) additional paid-in capital, (2) 
other additional capital and (3) retained earnings (i) 
appropriated and (ii) unappropriated. [See §210.4- 
08(e).] Additional paid-in capital and other 
additional capital may be combined with the stock 
caption to which it applies, if appropriate. 


(b) For a period of at least 10 years subsequent tothe 
effective date of a quasi-reorganization, and 
description of retained earnings shall indicate the 
point in time from which the new retained earnings 
dates and for a period of at least three years shall 
indicate, on the face of the balance sheet, the total 
amount of the deficit eliminated. 


(c) A summary of each account under this caption 
setting forth the information prescribed in Rule 11- 
02 [§210.11-02] shall be given in a note or separate 
statement, for each period for which an income 
statement is required to be filed. 


Volume 20, No. 17, September 16, 1980 


32. Total liabilities and stockholders’ equity. §210.5- 
03 Income statements. 


The purpose of this rule is to indicate the various line 
items which, if applicable, and except as otherwise 
permitted by the Commission, should appear on the 
face of the income statements filed for the persons 
to whom this article pertains (see §210.4-01(a)). 


If income is derived from more than one of the sub- 
captions described under §210.5-03.1, each class 
which is not more than 10 percent of the sum of the 
items may be combined with another class. If these 
items are combined, related costs and expenses as 
described under §210.5-03.2 shall be combined in 
the same manner. 


1. Net sales and gross revenues. State separately (a) 
net sales of tangible products (gross sales less 
discounts, returns and allowances), (b) operating 
revenues of public utilities or others; (c) income 
from rentals; (d) revenues from services; and (e) 
other revenues. Amounts earned from transactions 
with related parties shall be disclosed as required 
under §210.4-08(k). A public utility company using 
a uniform system of accounts or a form for annual 
report prescribed by federal or state authorities, or a 
similar system or report, shall follow the general 
segregation of operating revenues and operating 
expenses reported under §210.5-03.2 prescribed by 
such system or report. If the total of sales and 
revenues reported under this caption includes 
excise taxes in an amount equal to 1 percent or more 
of such total, the amount of such excise taxes shall 
be shown on the face of the statement 
parenthetically or otherwise. 


2. Costs and expenses applicable to sales and 
revenues. State separately the amount of (a) cost of 
tangible goods sold, (b) operating expenses of public 
utilities or others, (c) expenses applicable to rental 
income, (d) cost of services, and (e) expenses 
applicable to other revenues. Merchandising organ- 
izations, both wholesale and retail, may include 
occupancy and buying costs under caption 2(a). 
Amount of costs and expenses incurred from 
transactions with related parties shall be disclosed 
as required under §210.4-08(k). 


3. Other operating costs and expenses. State 
separately any material amounts not included under 
caption 2 above. 


4. Selling, general and administrative expenses. 
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5. Provision for doubtful accounts and notes. 


6, Other general expenses. Include items not 
normally included in caption 4 above. State 
separately any material item. 


7. Non-operating income. State separately amounts 
earned from (a) dividends, (b) interest on securities, 
(c) profits on securities (net of losses), and (d) mis- 
cellaneous other income. Amounts earned from 
transactions in securities of related parties shall be 
disclosed as required under §210.4-08(k). Material 
amounts included under miscellaneous other 
income shall be separately stated, indicating clearly 
the nature of the transactions out of which the items 
arose. 


8. Interest and amortization of debt discount and 
expense. 


9. Non-operating expenses. State separately 
amounts of (a) losses on securities (net of profits) 
and (b) miscellaneous income deductions. Material 
amounts included under miscellaneous income 
deductions shall be separately stated, indicating 
clearly the nature of the transactions out of whichthe 
items arose. 


10. Income or loss before income tax expense and 
appropriate items below. 


11. Income tax expense. Include under this caption 
only taxes based on income (see §210.4-08(g)). 


12. Minority interest in income of consolidated sub- 
sidiaries. 


13. Equity in earnings of unconsolidated subsidiaries 
and 50 percent or less owned persons. State, 
parenthetically or in a note, the amount of dividends 
received from such persons. If justified by the 
circumstances, this item may be presented in a 
different position and a different manner (see 
§210.4-01(a)). 


14. Income or loss from continuing operations. 

15. Discontinued operations. 

16. Income or loss before extraordinary items and 
cumulative effects of changes in accounting 
principles. 


17. Extraordinary items, less applicable tax. 
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18. Cumulative effects of changes in account princi- 
ples. 


19. Net income or loss. 


20. Earnings per share data. 
§210.5-04 What schedules are to be filed. 


(a) Except as expressly provided otherwise in the 
applicable form - 


(1) The schedules specified below in this section as 
Schedules |, Vil, XI, XI, and XIII shall be filed as of 
the dates of the most recent audited balance sheet 
for each person or group. 


(2) All other schedules specified below in this 
section as Schedules II, III, IV, V, VI, VIII, IX, and X 
shall be filed for each period for which an income 
statement is required to be filed for each person or 
group. 


(b) When information is required in schedules for 
both the registrant and the registrant and its sub- 
sidiaries consolidated it may be presented in the 
form of a single schedule: Provided, That items per- 


taining to the registrant are separately shown and 
that such single schedule affords a _ properly 
summarized presentation of the facts. If the 
information required by any schedule (including the 
notes thereto) may be shown in the related financial 
statement or in a note thereto without making such 
statement unclear or confusing, that procedure may 
be followed and the schedule omitted. 


(c) The schedules shall be examined by the 
independent accountant if the related financial 
statements are so examined. 


Schedule | Marketable securities other 
investments. The schedule prescribed by §210.12- 
02 shall be filed— 


(1) In support of caption 2 of a balance sheet, if the 
greater of the aggregate cost or the aggregate market 
value of marketable securities as of the balance 
sheet date constitutes 10 percent or more of total 
assets. 


(2) In support of caption 12 of a balance sheet, ifthe 
greater of the aggregate cost or the aggregate market 
value of other investments as of the balance sheet 
data constitutes 10 percent or more of total assets. 
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(3) In support of captions 2 and 12 of a balance 
sheet, if the greater of the aggregate cost or 
aggregate market of other investments plus the 
greater of the aggregate cost or the aggregate market 
value of marketable securities as of the balance 


sheet date constitutes 15 percent or more of total 
assets. 


(4) In support of captions 2 and 12 of a balance 
sheet, if the greater of the aggregate cost or 
aggregate market value of the securities as of the 
balance sheet date of any issuer reported under 
either caption 2 or caption 12 constitutes 2 percent 
or more of total assets. 


Schedule || — Amounts receivable from related 
parties and underwriters, promoters, and employees 
other than related parties. The schedule prescribed 
by §210.12-03 shall be filed with respect to each 
person among related parties and underwriters, 
promoters, and employees other than related 
parties, from whom an aggregate indebtedness of 
more than $100,000 or 1 percent of total assets, 
whichever is less, is owed, or at any time during the 
period for which related income statements are 
required to be filed was owed. This schedule shall 
not include information which is prescribed by 
§210.12-05. For the purposes of this schedule, 
exclude in the determination of the amount of 
indebtedness all amounts receivable from such 
persons for purchases subject to usual trade terms, 
for ordinary travel and expense advances and for 
other such items arising in the ordinary course of 
business. 


Schedule II! — Investments in, equity in earnings of, 
and dividends received from related parties. The 
schedule prescribed by §210.12-04 shall be filed in 
support of caption 10 of each balance sheet. This 
schedule may be omitted if (1) neither the sum of 
captions 10 and 11 in the related balance sheet nor 
the amount of caption 23 in such balance sheet 
exceeds 5 percent of total assets as shown by the 
related balance sheet a either the beginning or end 
of the period, or (2) there have been no material 
changes in the information required to be filed from 
that last previously reported. 


Schedule IV — Indebtedness of and to related 
parties — not current. The schedule prescribed 
by §210.12-05 shall be filed in support of captions 
11 and 23 of each balance sheet; however, the 
required information may be presented separately 
on Schedule III. This schedule may be omitted if (1) 
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neither the sums of captions 10 and 11 inthe related 
balance sheet nor the amount of caption 23 in such 
balance sheet exceeds 5 percent of total assets as 
shown by the related balance sheet at either the 
beginning or end of the period, or (2) there have 
been no material changes in the information 
required to be fiied from that last previously 
reported. 


Schedule V — Property, plant and equipment. The 
schedule prescribed by §210.12-06 shall be filed in 
support of caption 13 of each balance sheet, 
provided that this schedule may be omitted if the 
total shown by caption 13 does not exceed 5 percent 
of total assets as shown by the related balance sheet 
at both the beginning and end of the period and if 
neither the additions nor the deductions during the 
period exceeded 5 percent of total assets as shown 
by the related balance sheet at either the beginning 
or end of the period. 


Schedule VI — Accumulated depreciation, 
depletion, and amortization of property, plant and 
equipment. The schedule prescribed by §210.12-07 
shall be filed in support of caption 14 of each 
balance sheet. This schedule may be omitted if 
Schedule V is omitted. 


Schedule Vil — Guarantees of securities of other 
issuers. The schedule prescribed by §210.12-08 
shall be filed with respect to any guarantees of 
securities of other issuers by the person for which 
the statement if filed. 


Schedule VII! — Valuation and qualifying accounts. 
The schedule prescribed by §210.12-09 shall be 
filed in support of valuation and qualifying accounts 
included in each balance sheet but not included in 
Schedule VI. (See §210.4-02.) 


Schedule IX — Short-term borrowings. The schedule 
prescribed by §210.12-10 shall be filed in support of 
caption 19, amounts payable to banks for 
borrowings; factors and financial institutions for 
borrowings; and holders of commercial paper. The 
information required by this schedule may be 
presented in Management’s Discussion and 
Analysis if it results in a more meaningful presenta- 
tion of the information being provided. 


Schedule X — Supplementary income statement 
information. The schedule prescribed by §210.12- 
11 may be omitted for each income statement in 
which sales or operating revenues were not of 
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significant amount. This schedule may also be 
omitted if the information required by column B and 
instructions 3 and 5 thereof is furnished in the 
income statement or in a note thereto. 


Schedule XIl — Real estate and accumulated 
depreciation. The schedule prescribed by §210.12- 
28 shall be filed for real estate (and the related 
accumulated depreciation) heid by persons a 
substantial portion of whose business is that of 
acquiring and holding for investment real estate or 
interests in real estate, or interests in other persons a 
substantial portion of whose business is that of 
acquiring and holding real estate or interests in real 
estate for investment. Real estate used in the 
business shall be excluded from the schedule. 


Schedule X/I| — Mortgage loans on real estate. The 
schedule prescribed by §210.12-29 shall be filed by 
persons specified under Schedule XI for invest- 
ments in mortgage loans on real estate. 


Schedule XI! — Other investments. If there are any 
other investments, under caption 12 of §210.5-02 or 
elsewhere in a balance sheet, not required to be 
included in Schedule | or III, there shall be set forth 
in a separate schedule information concerning such 
investments corresponding to that prescribed by 
Schedule I. This schedule may be omitted if the total 
amount of such other investments does not exceed 5 
percent of total assets as shown by such balance 
sheet. 


* eK K 


5. By revising §210.6-10 to read as follows: 


§210.6-10 What schedules are to be filed. 


(a) Except as otherwise expressly provided in the 
applicable form: 


(1) The schedules specified below in this section as 
Schedules | and VII shall be filed as of the date of the 
most recent balance sheet filed for each person and 
for each group for which separate statements are 
filed. Such schedules shall be certified if the related 
balance sheet is certified. 


(2) All other schedules specified below in this 
section shall be filed for each period for which a 
statement of income and expense is filed. Such 
schedules shall be certified if the related state- 
ment of income and expense is certified. 
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(b) The information required in schedules for the 
registrant, for the consolidated subsidiaries and for 
the registrant and its subsidiaries consolidated may 
be presented in the form of a single schedule: 
Provided, That items pertaining to the registrant and 
to each consolidated subsidiary or group for which 
separate statements are required are separately 
shown and that such single schedule affords a 
properly summarized presentation of the facts. 


(c) If the information required by any schedule 
(including the footnotes thereto) may be shown in 
the statements required by §§210.6-03 to 210.6-09 
(Rules 6-03 to 6-09) without making such 
statements unclear or confusing, that procedure 
may be followed and the schedule omitted. 


A. INVESTMENT SCHEDULES 


Schedule | — Investments in securities of un- 
affiliated issuers. The schedule prescribed by 
§210.12-12 (Rule 12-12) shall be filed in support of 
caption 7 of each balance sheet (§210.6-03). 


Schedule || — Investments — other than securities. 
The schedule prescribed by §210.12-13 (Rule 12- 
13) shall be filed in support of caption 8 of each 
balance sheet (§210.6-03). This schedule may be 
omitted if the investments, other than securities, at 
both the beginning and end of the period amount to 
less than 1 percent of total assets or $50,000, which- 
ever is less. 


Schedule Ill — Investments in affiliates. The 
schedule prescribed by §210.12-14 (Rule 12-14) 
shall be filed in support of caption 9 of each balance 
sheet (§210.6-03). 


B. MISCELLANEOUS SCHEDULES 


Schedule IV — Amounts due from directors and 
officers. The schedule prescribed by §210.12-03 
(Rule 12-03) shall be filed with respect to each 
person among the directors and officers from whom 
any amount was owed at any time during the period 
for which related statements of income and expense 
are filed. 


Schedule V — Indebtedness to affiliates. The 
schedule prescribed by §210.12-05 (Rule 12-05) 
shall be filed in support of caption 16(b). This 
schedule and schedule IIl may be combined if 
desired. 
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Schedule VI — Valuation and qualifying accounts. 
The schedule prescribed by §210.12-09 (Rule 12- 
09) shall be filed in support of all reserves included 
in the balance sheet (§210.6-03). 


Schedule Vil — Guarantees of securities of other 
issuers. The schedule prescribed by §210.12-08 
shall be filed with respect to any guarantees of 
securities of other issuers by the person for which 
the statement is filed. 


Schedule Vill — Short-term borrowings. The 
schedule prescribed by §210.12-10 shall be filed in 
support of caption 12, amounts payable to banks for 
borrowings; factors and financial institutions for 
borrowings; and holders of commercial paper, of 
each balance sheet (§210.6-03). 


* * eK * 


6. By revising §210.6-13 to read as follows: 
§210.6-13 What schedules are to be filed. 


(a) Schedule IV, specified below, shall be filed as of 
the date of the most recent statement of condition 
filed. The other schedules specified shall be filed for 
each period for which a statement of income and 
distributable funds is filed. All schedules shall be 
certified. 


Schedule | — Investment in securities. The schedule 
prescribed by §210.12-19 (Rule 12-19) shall be filed 
in support of caption 1 of each statement of 
condition and of captions 1 and 2 of each statement 
of income and distributable funds. 


Schedule Ii — Trust shares. The schedule 
prescribed by §210.12-20 (Rule 12-20) shall be filed 
in support of caption 8 of each statement of condition. 


Schedule II — Gainor loss from transactions in trust 
property. A schedule shall be submitted showing for 
each investment set forth in Schedule | in which 
there were any sales or redemptions during the 
period: (a) the aggregate amount received from sale; 
(b) the aggregate cost of the investment sold; and (c) 
the realized gain or loss thereon. 


Schedule IV — Allocation of trust assets to series of 
trust shares. If the trust assets are specifically 
allocated to different series of trust shares, and if 
such allocation is not shown in the statement of con- 
dition in columnar form or by the submission of sep- 
arate statements for each series of trust shares, a 
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schedule shall be submitted showing the amount of 
trust assets, indicated by each statement of 
condition filed, which is applicable to each series of 
trust shares. 


Schedule V — Allocation of trust income and distri- 
butable funds to series of trust shares. |f the trust 
income and distributable funds are specifically 
allocated to different series of trust shares and if 
such allocation is not shown in the statement of 
income and distributable funds in columnar form or 
by the submission of separate statements for each 
series of trust shares, a schedule shall be submitted 
showing the amount of income and distributable 
funds, indicated by each statement of income and 
distributable funds filed, which is applicable toeach 
series of trust shares. 


* eK K K 


7. By revising §210.6-24 to read as follows: 
§210.6-24 What schedules are to be filed. 


(a) Except as otherwise expressly provided in the 
applicable forms: 


(1) The schedules specified in this section as 
schedules |, V, and X shall be filed as of the date of 
the most recent balance sheet filed for each person 
and for each group for which separate statements 
are filed. Such schedules shall be certified if the 
related balance sheet is certified. 


(2) All other schedules specified in this section shall 
be filed for each period for which a profit and loss or 
income statement is filed, except as indicated for 
schedule Ill and IV. Such schedules shall be 
certified if the related profit and loss or income 
statement is certified. 


(b) The information required in schedules for the 
registrant, for the consolidated subsidiaries and for 
the registrant and its subsidiaries consolidated may 
be presented in the form of a single schedule: 
Provided, That items pertaining to the registrant and 
to each consolidated subsidiary or group for which 
separate statements are required are separately 
shown and that such single schedule affords a 
properly summarized presentation of the facts. 


(c) If the information required by any schedules 
(including tne notes thereto) may be shown in the 
statements required by §§210.6-22 and 210.6-23 
without making such statements unclear or 
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confusing, that procedure may be followed and the 
schedule omitted. 


A. INVESTMENT SCHEDULES 


Schedule | — Investment in securities of unaffiliated 
issuers. The schedule prescribed by §210.12-21 
shall be filed in support of captions 6(a) and 12 of 
each balance sheet. Separate schedules shall be 
furnished in support of each caption, if applicable. 


Schedule /| — Investments in and advances to 
affiliates and income thereon. The schedule 
prescribed by §210.12-22 shall be filed in support of 
captions 10 and 13 of each balance sheet and 
caption l(a) of each profit and loss or income 
statement. Separate schedules shall be furnished in 
support of each caption, if applicable. 


Schedule ||| — Mortgage loans on real estate and 
interest earned on mortgages. The schedule 
prescribed by §210.12-23 shall be filed in support of 
captions 6(b) and (c) and 12 of each balance sheet 
and caption 1(a)(i) of each profit and loss or income 
statement, except that only the information required 
by column G and note 8 of the schedule need be 
furnished in support of profit and loss or income 
statements for years for which related balance 
sheets are not required. 


Schedule |V —Real estate owned and rental income. 
The schedule prescribed by §210.12-24 shall be 
filed in support of captions 7 and 12 of each balance 
sheet and caption 1(a)(iv) of each profit and loss or 
income statement for rental income included 
therein, except that only the information required by 
columns H, I, and J, and item “Rent from properties 
sold during the period” and note 4 of the schedule 
need be furnished in support of profit and loss or 
income statements for years for which related 
balance sheet are not required. 


B. MISCELLANEOUS SCHEDULES 


Schedule V — Qualified assets on deposit. The 
schedule prescribed by §210.12-27 shall be filed in 
support of note required by caption 11 of §210.6-22 
as to total amount of qualified assets on deposit. 


Schedule Vi — Amounts due from officers and 
directors. The schedule prescribed by §210.12-03 
shall be filed with respect to each person among the 
directors and officers from whom any amount was 
owed at any time during the period for which related 


1146/SEC DOCKET 


profit and loss or income statements are filed. The 
schedule shall include also amounts due from 
employees. These amounts may be shown in an 
aggregate amount setting forth separately the 
amount due (1) from office employees and (2) sales 
employees, stating the total number of employees in 
each class. State if an exemption has been granted 
by the Commission with respect to amounts 
included in this schedule. 


Schedule Vil — Short-term borrowings. The 
schedule prescribed by §210.12-10 shall be filed in 
support of caption 17(a), amounts payable to banks 
for borrowings; factors and financial institutions for 
borrowings; and holders of commercial paper, of 
each balance sheet. 


Schedule Vill — Indebtedness to affiliates — not 
current. The schedule prescribed by §210.12-05 
shall be filed in support of caption 20 of each 
balance sheet. This schedule and schedule I] may 
be combined if desired. 


Schedule IX — Supplementary profit and loss 
information. The schedule prescribed by §210.12- 
25 shall be filed in support of each profit and loss or 
income statement. 


Schedule X — Guarantees of securities of other 
issuers. The schedule prescribed by §210.12-08 
shall be filed with respect to any guarantees of 
securities of other issuers by the person for which 
the statement is filed. 


C. RESERVE SCHEDULES 
Schedule Xl—Certificate reserves. The schedule 
prescribed by §210.12-26 shall be filed in support of 
caption 16 of each balance sheet. 
Schedule X/Ii—Valuation and qualifying account. 
The schedule prescribed by §210.12-09 shall be 
filed in support of all other reserves included in the 
balance sheet. 

* eK KK 

8. By revising §210.6-34 to read as follows: 
§210.6-34 What schedules are to be filed. 
(a) Schedules | and II, specified below, shall be filed 
as of the date of each statement of financial 
condition filed. Schedule III shall be filed for each 
period for which a statement of income and changes 
in plan equity is filed. All schedules shall be certified 
if the related statements are certified. 
Schedule !|—Investments. A schedule substantially 
in form prescribed by §210.12-12 shall be filed in 
support of captions 1, 2 and 3 of each statement of 
financial condition unless substantially all of the 
information is given in the statement of financial 


Volume 20, No. 17, September 16, 1980 





condition by footnote or otherwise. 


Schedule !|—Allocation of plan assets and liabilities 
to investment programs. If the plan provides for sep- 
arate investment programs with separate funds, and 
if the allocation of assets and liabilities to the sev- 
eral funds is not shown in the statement of financial 
condition in columnar form or by the submission 
of separate statements for each fund, a schedule 
shall be submitted showing the allocation of each 
caption of each statement of financial condition filed 
to the applicable fund. 


Schedule I/l—Allocation of plan income and 
changes in plan equity to investment programs. If 
the plan provides for separate investment programs 
with separate funds, and if the allocation of income 
and changes in plan equity to the several funds is not 
shown in the statement of income and changes in 
plan equity in columnar form or by the submission of 
separate statements for each fund, a schedule shall 
be submitted showing the allocation of each caption 
of each statement of income and changes in plan 
equity filed to the applicable fund. 

* Ke KOK * 
9. By revising §210.7-06 to read as follows: 
§210.7-06 What schedules are to be filed. 


(a) Except as expressly provided otherwise in the 
applicable form— 


(1) The schedules specified below in this rule as 
Schedules | and VII shall be filed as of the dates of 
the most recent audited balance sheet for each 
person or group. 


(2) All other schedules specified below in this rule as 
Schedules II, Ill, 1V, V, and VI shall be filed for each 
period for which an income statement is required to 
be filed for each person or group. 


(b) When information is required in schedules for 
both the registrant and its consolidated subsidiaries 
it may be presented in the form of a single schedule: 
Provided, That items pertaining to the registrant are 
separately shown and that such single schedule 
affords a properly summarized presentation of the 
facts. If the information required by any schedule 
(including the notes thereto) may be shown in the 
related financial statement or in a note thereto 
without making such statement unclear or 
confusing, that procedure may be followed and the 
schedule omitted. 
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(c) The schedules shall support the financial 
statements prepared in accordance with generally 
accepted accounting principles except for 
statements prepared in accordance with §210.7- 
02(d). 


(d) The schedules shall be examined by the 
independent accountant if the related financial 
statements are so examined. 


Schedule |—Summary of investments—other than 
investments in affiliates. The schedule prescribed 
by §210.12-15 shall be filed in support of caption 1 
of each balance sheet. 


Schedule Il—Investments in, equity in earning of, 
and dividends received from related parties. The 
schedule prescribed by §210.12-04 shall be filed, 
for each period for which an income statement is 
required to be filed, in support of caption 3(a) of 
each balance sheet. This schedule may be omitted if 
neither the sum of captions 3(a) and 3(b) in the 
related balance sheet nor the amount of caption 15 
in such balance sheet exceeds 5 percent of total 
assets as shown by the related balance sheet at 
either the beginning or end of the period. 


Schedule /il—Indebtedness of and to related 
parties—not current. The schedule prescribed by 
§210.12-05 shall be filed, for each period for which 
an income statement is required to be filed, in 
support of captions 3(b) and 15 of each balance 
sheet; however, the required information may be 
presented separately on Schedule II. This schedule 
may be omitted if neither the sums of captions 3(a) 
and 3(b) inthe related balance sheet nor the amount 
of caption 15 in such balance sheet exceeds 5 
percent of total assets as shown by the related 
balance sheet at either the beginning or end of the 
period. 


Schedule IV—Amounts receivable from related 
parties, and underwriters, promoters, and 
employees other than related parties. The schedule 
prescribed by §210.12-03 shall be filed, for each 
period for which an income statement is required to 
be filed, with respect to each person among related 
parties and underwriters, promoters, and employees 
other than related parties, from whom an aggregate 
indebtedness of more than $20,000 or 1 percent of 
total assets, whichever is less, is owed, or at any time 
during the period for which related income 
statements are required to be filed was owed. This 
schedule shall not include information which is 
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prescribed by §210.12-05. For purposes of this 
schedule exclude in the determination of the 
amount of indebtedness all amounts receivable 
from such persons for purchases subject to usual 
trade terms, for ordinary travel and expense 
advances, and for other such items arising in the 
ordinary course of business. 


Schedule V—Valuation and qualifying accounts. The 
schedule prescribed by §210.12-09 shall be filed for 
each period for which an income statement is 
required to be filed, in support of valuation and 
qualifying accounts included in each balance sheet 
(see §210.4-02). 


Schedule Vi—Premiums, losses and claims and 
policy acquisition costs. The schedule prescribed by 
§210.12-16 shall be filed, for each period for which 
an income statement is required to be filed, in 
support of captions 8 and 12 of each balance sheet 
and captions l(a), 1(c), 4(a), 4(b) and 5 of each 
income statement. 


Schedule Vil—Guarantees of securities of other 
issuers. The schedule prescribed by §210.12-08 
shall be filed with respect to any guarantees of 
securities of other issuers by the person for which 
the statement is being filed. 


* * KK * 


10. By revising §210.7A-06 to read as follows: 
§210.7A-06 What schedules are to be filed. 


(a) Except as expressly provided otherwise in the 
applicable form— 


(1) The schedule specified below in this rule as 
Schedules |, VII, and VIII shall be filed as of the date 
of the most recent audited balance sheet being filed 
for each person or group. 


(2) All other schedules specified below in this rule as 
Schedules II, III, IV, V, and VI shall be filed for each 
period for which an income statement is required to 
be filed for each person or group. 


(b) When information is required in schedules for 
both the registrant and the registrant and its 
consolidated subsidiaries it may be presented inthe 
form of a single schedule: Provided, That items 
pertaining to the registrant are separately shown and 
that such single schedule affords a _ properly 
summarized presentation of the facts. If the 
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information required by any schedule (including the 
notes thereto) may be shown in the related financial 
statement or in a note thereto without making such 
statement unclear or confusing, that procedure may 
be followed and the schedule omitted. 


(c) The schedules shall support the financial 
statements prepared in accordance with generally 
accepted accounting principles except for 
statements prepared in accordance with §210.7A- 
02(d). 


(d) The schedules shall be examined by the 
independent accountant if the related financial 
statements are so examined. 


Schedule |—Summary of investments—other than 
investment in affiliates. The schedule prescribed by 
§210.12-15 shall be filed in support of caption 1 of 
each balance sheet. 


Schedule I|—Investment in equity in earnings of, 
and dividends received from related parties. The 
schedule prescribed by §210.12-04 shall be filed in 
support of caption 3(a) of each balance sheet. This 
schedule may be omitted if neither the sum of 
captions 3(a) and 3(b) in the related balance sheet 
nor the amount of caption 15 in such balance sheet 
exceeds 5 percent of total assets as shown by the 
related balance sheet at either the beginning or end 
of the period. 


Schedule IIl—Indebtedness of and to related 
parties—not current. The schedule prescribed by 
§210.12-05 shall be filed in support of captions 3(b) 
and 15 of each balance sheet; however, the required 
information may be presented separately on 
Schedule II. This schedule may be omitted if neither 
the sums of captions 3(a) and 3(b) in the related 
balance sheet nor the amount of caption 15 in such 
balance sheet exceeds 5 percent of total assets as 
shown by the related balance sheet at either the 
beginning or end of the period. 


Schedule |!V—Deferred policy acquisition costs. The 
schedule prescribed by §210.12-18 shall be filed in 
support of caption 6 of each balance sheet provided 
that this schedule may be omitted if the total shown 
by caption 6 does not exceed five percent of total 
assets as shown by the related balance sheet at both 
the beginning and end of the period and if neither the 
additions nor the deductions during the period 
exceeded five percent of total assets as shown by the 
related balance sheet at either the beginning or end 
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of the period. 


Schedule V—Amounts receivable from related 
parties and underwriters, promoters, and employees 
other than related parties. The schedule prescribed 
by §210.12-03 shall be filed with respect to each 
person among related parties and underwriters, 
promoters, and employees other than related 
parties, from whom an aggregate indebtedness of 
more than $20,000 or 1 percent of total assets, 
whichever is less, is owed, or at any time during the 
period for which related income statements are 
required to be filed was owed. This schedule shall 
not include information which is prescribed by 
§210.12-05. For the purposes of this schedule 
exclude in the determination of the amount of 
indebtedness all amounts receivable from such 
persons for purchases subject to usual trade terms, 
for ordinary travel and expense advances, and for 
other such items arising in the ordinary course of 
business. 


Schedule Vi—Valuation and qualifying accounts. 
The schedule prescribed by §210.12-09 shall be 
filed in support of valuation and qualifying accounts 
included in each balance sheet (see §210.4-02). 


Schedule VIi—Future policy benefits and insurance 
in force. The schedule prescribed by §210.12-17 
shall be filed in support of caption 11 of each 
balance sheet. The schedule prescribed by 
§210.12-16 shall be used insofar as it may more 
appropriately support the liability or future policy 
benefits of accident and health insurance at caption 
11(b) which are based on unearned premiums. 


Schedule Vill—Guarantees or securities of other 
issuers. The schedules prescribed by §210.12-08 
shall be filed with respect to any guarantees of 


securities of other issuers by the person for which 
the statement is being filed. 


* Ke KK * 


11. By revising paragraphs (b)(1) and (2) of §210.9- 
01 to read as follows: 


§210.9-01 Application of §§210.9-01 to 210.9-05. 


* kK OK K 
Gy *49 


(1) On the balance sheet, (i) current assets and 
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current liabilities need not be separately classified 
from other assets and liabilities respectively, and (ii) 
in lieu of amounts of investments in, equity in 
earnings of, dividends received from, indebtedness 
of and to related parties to be reported at §§210.5- 
02.10, .11, and.23 and on Schedules II| and IV, there 
shall be substituted amounts of securities and 
indebtedness of and to affiliates and entities for 
which investments are accounted for by the equity 
method. The references to related parties in 
§§210.5-02.3 and .19 and in Schedule I! shall be 
limited to affiliates and entities for which 
investments are accounted for by the equity method. 
Securities and indebtedness of and to banks shall 
be shown separately from amounts for other 
persons; and 


(2) On the income statement dividends received 
from unconsolidated subsidiaries and 50 percent or 
less owned persons shall be shown as the first item 
on the statement, and the amount to be reported at 
§210.5-03.13 shall be the equity in undistributed 
earnings of unconsolidated subsidiaries and 50 
percent or less owned persons. Dividends and equity 
in undistributed earnings related to banks shall be 
shown separately from amounts for other persons. 
Disclosures related to transactions with related 
parties required under §§210.5-03.2, .2, and .7 shall 
be limited to unconsolidated subsidiaries and 50 
percent or less owned persons. 


** Ke KK 


12. By removing from §210.9-02.17 paragraph (a) 
and the designation of the second paragraph as (b). 


* * KK * 


13. By revising §210.9-05 to read as follows: 
§210.9-05 What schedules are to be filed. 


(a) Except as expressly provided otherwise in the 
applicable form— 


(1) Schedule III, specified below, shall be filed as of 
the dates of the most recent audited balance sheet 
for each person or group. 


(2) The other schedules specified below in the rule 
as schedules | and II shall be filed for each period for 
which an income statement is required to be filed 
for each person or group. 

(b) If the 


information required by any 
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schedule (including the notes thereto) may be 
shown in the related financial statement or in a note 
thereto without making such statement unclear or 
confusing, that procedure may be followed and the 
schedule omitted. 


(c) The schedules shall be examined by the 
independent accountant if the related financial 
statements are so examined. 


(d) The schedules prescribed by §§210.12-04 and 
05 shall be filed in support of subcaptions 9(c) and 
14(b) of each balance sheet and shall be designated 
schedules IV and V, respectively. These schedules 
shall be filed for each period for which an income 
statement is required to be filed. These schedules 
may be omitted if (1) neither the amount required to 
be reported in a note under subcaption 9(c) in the 
related balance sheet nor the amount required to be 
reported in a note under subcaption 14(b) in such 
balance sheet exceeds 5 percent of stockholders’ 
equity as shown by the related balance sheet at 
either the beginning or end of the period, or (2) there 
have been no material changes in the information 
required to be filed from that last previously 
reported. 


Schedule !—Amounts receivable from certain 
persons. The schedule prescribed by §210.12-03 
shall be filed with respect to indebtedness of more 
than $500,000 or 2.5 percent of stockholders’ 
equity, whichever is less, which is owed or, at any 
time during the period for which related income 
statements are required to be filed, was owed by 
each person (including those referred to below) 
related to the reporting person or any of its principal 
Subsidiaries as director, executive officer’, or 
principal holder of equity securities. Indebtedness 
to be reported for a director, officer or principal 
holder of equity securities shall include the 
aggregate of indebtedness owed by such person and 
indebtedness owed by any of the following which are 
related to such person: (1) Any corporation, venture 
or organization of which any of the foregoing persons 
is a general partner or is, directly or indirectly, the 
beneficial owner of 10 percent or more of any class 
of equity securities, (2) any trust or other estate in 
which any of the foregoing persons has a substantial 
beneficial interest or as to which such person serves 
as trustee or in a similar fiduciary capacity and (3) 
any relative or spouse of any of the foregoing 





See footnote 1 for definition of “principal sub- 
sidiaries,” “executive officer” and “relative.” 
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persons, or any relative of such spouse, who has the 
same home as such person. Indebtedness to be 
reported shall include amounts owed to the parent 
company or any consolidated subsidiary. Notwith- 
standing the foregoing and the requirement of 
Column A of §210.12-03, indebtedness incurred in 
the ordinary course of business by directors (and 
related persons specified above) who are neither 
executive officers nor principal holders of equity 
securities may be stated in the aggregate in Columns 
B, C, D and E of §210.12-03 and need not be 
reported on an individual basis. The number of 
directors whose indebtedness is included in the 
aggregate amount shall be stated in Column A. It 
shall not be necessary to include in the individual or 
aggregate indebtedness reported those amounts 
related to installment loans as defined in §210.9- 
02.5(c)(3) made in the ordinary course of business. 
For the purpose of this schedule, loans or 
indebtedness made or incurred in the ordinary 
course of business shall be those which (i) were 
made on substantially the same terms, including 
interest rates and collateral, as those prevailing at 
the same time for comparable transactions with 
other persons, and (ii) did not involve more than 
normal risk of collectibility or present other 
unfavorable features. 


Schedule ||—Valuation and qualifying accounts. The 
schedule prescribed by §210.12-09 shall be filed in 
support of valuation and qualifying accounts 
included in each balance sheet excluding the 
allowances for loan losses and real estate losses. 


Schedule //l|—Guarantees of securities of other 
issuers. The schedule prescribed by §210.12-08 
shall be filed with respect to any guarantees of 
securities of other issuers by the person for which 
the statement is being filed. 


* Ke KK K 
14. By deleting present §§210.12-08, 09, 10, 11, 14, 
15, 17, 18, 20, 23, 24, 25, 26, 28, 30, and 32; and by 
revising, amending, and redesignating the 
remaining rules as follows: 


FORM AND CONTENT OF SCHEDULES 
GENERAL 


§210.12-01 Application of §§210.12-01 to 210.12- 
a 


These sections prescribe the form and content of the 
schedules required by §§210.5-04, 210.6-10, 
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210.6-13, 210.6-24, 210.6-34, 210.7-06, 210.7A-06 
and 210.9-05. The heading of §210.12-02 is revised 
to read as follows: 


§210.12-02 Marketable securities—other invest- 
ments. 


No change from present schedule format. 


The heading of §210.12-03 is revised to read as 
follows: 


§210.12-03 Amounts receivable from related 
parties and underwriters, promoters, and employees 
other than related parties. 


No change from present schedule format. 


The heading of §210.12-04 is revised to read as 
follows: 


§210.12-04 Investments in, equity in earnings of, 
and dividends received from related parties. 


No change from present schedule format. However, 
§210.12-04 is amended by removing the words 
“affiliates and other persons” and inserting, in their 
place, the words “related parties.” 


§210.12-05 is revised to read as follows: 


§210.12-05 Indebtedness of and to related parties— 
not current. 


Column A Column B 


ColumnC ColumnD Column€E 
—Indebtedness of— 
Addi- Deduc- 


tions? tions? 


Name of 
person! 


Balance at 
beginning 


Balance 
at end 


Column F ColumnG ColumnH Column! 
—Indebtedness to— 
Deduc- Balance 


tions? at end 


Addi- 
tions? 


Balance at 
beginning 


§210.12-06 Property, plant and equipment.!” 

No change from present schedule format. However, 
footnote designation’ is added to the heading and 
note 7 is added as follows: 

7Disclosure shall be made of the methods and, if 
practicable, the rates used in computing the annual 
provision for depreciation, depletion, obsolescence, 
and amortization of physical properties and 
capitalized leases. 


§210.12-07 Accumulated depreciation, depletion 
and amortization of property, plant and equipment.! 


No change. 


§210.12-08 Guarantees of securities of other 
issuers.! 


§210.12-12 is redesignated §210.12-08. 
§210.12-09 Valuation and qualifying accounts. 
§210.12-13 is redesignated §210.12-09. 


§210.12-10 is revised to read as follows: 


- §210.12-10 Short-term borrowings.! 


Column A Column B Column C 
Category of 
aggregate 
short-term 
borrowings? 


Balance 
at end of 
period 


Weighted 
average 
interest 
rate 
Column D Column E Column F 
Maximum 
amount 
outstanding 
during the 
period? 


Average 
amount 
outstanding 
during the 
period’ 


Weighted 
average 
interest rate 
during the 
period‘ 





1The persons named shall be grouped as in the related schedule 
required for investments in related parties. The information 
called for shall be shown separately for any persons whose 
investments were shown separately in such related schedule. 


2For each person named in column A, explain in a note the nature 
and purpose of any increase during the period that is in excess of 
10 percent of the related balance at either the beginning or end of 
the period. 


31f deduction was other than a receipt or disbursement of cash, 
explain. 
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‘Indicate in a note the general terms (as well as formal provisions 
for the extension of maturity) of each category of aggregate short- 
term borrowings. 


7The categories of short-term borrowings are amounts payable to 
banks for borrowings; factors or other financial institutions for 
borrowings; and holders of commercial paper. 


3Indicate the maximum amount outstanding at any month end (or 
similar time period) during the period. 


‘Indicate the means used to compute such average. 
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§210.12-11 is revised to read as follows: 


§210.12-11 Supplementary income statement 
information. ! 





Column A Column B? 





Item Charged to costs 


and expenses 





1. Maintenance and repairs 

2. Depreciation and amortization of intangible 
assets, preoperating costs and similar deferral® 

3. Taxes, other than payroll and income taxes? 

4. Royalties 

5. Advertising costs* 





State, for each of the items noted in column A which exceeds 1 
percent of total sales and revenues as reported in the related 
income statement, the amount called for in column B. 


“Totals may be stated in column B without further designation of 
the accounts to which charged. 


State separately each category of tax which exceeds 1 percent of 
total sales and revenues. 


‘This item shall include all costs related to advertising the 
company’s name, products or services in newspapers, 
periodicals or other advertising media. 


‘State separately each category of cost amortized. 
FOR MANAGEMENT INVESTMENT COMPANIES 


§210.12-12 Investments in securities of unaffiliated 
issuers. 


§210.12-19 is redesignated §210.12-12. 
§210.12-13 Investments; other than securities. 
§210.12-21 is redesignated §210.12-13. 
§210.12-14 Investments in affiliates. 
§210.12-22 is redesignated §210.12-14. 


§210.12-15 Summary of investments—other than 
investments in affiliates. 


§210.12-27 is redesignated §210.12-15. 


§210.12-16 Premiums, losses and claims, and 
policy acquisition costs. 


§210.12-29 is redesignated §210.12-16. 
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§210.12-17 Future policy benefits and insurance in 
force. 


§210.12-31 is redesignated §210.12-17. 
§210.12-18 Deferred policy acquisition costs. 
§210.12-31a is redesignated §210.12-18. 
FOR UNIT INVESTMENT TRUSTS, AND FOR 
THOSE UNINCORPORATED MANAGEMENT 
INVESTMENT COMPANIES WHICH ARE 
ISSUERS OF PERIODIC PAYMENT 
PLAN CERTIFICATES 
§210.12-19 Investments in securities. 
§210.12-33 is redesignated §210.12-19. 
§210.12-20 Trust shares. 


§210.12-34 is redesignated §210.12-20. 


FOR FACE-AMOUNT CERTIFICATE 
INVESTMENT COMPANIES 


§210.12-21 Investments in securities of unaffiliated 
issuers. 


§210.12-35 is redesignated §210.12-21. 


§210.12-22 Investments in and advances to 
affiliates and income thereon. 


§210.12-36 is redesignated §210.12-22. 


§210.12-33 Mortgage loans on real estate and 
interest earned on mortgages. 


§210.12-37 is redesignated §210.12-23. 
§210.12-24 Real estate owned and rental income. 
§210.12-38 is redesignated §210.12-24. 


§210.12-25 Supplementary profit and 
information. 


loss 


§210.12-39 is redesignated §210.12-25. 
§210.12-26 Certificate reserves. 


§210.12-40 is redesignated §210.12-26. 
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§210.12-27 Qualified assets on deposit. 


§210.12-41 is redesignated §210.12-27. 
FOR CERTAIN REAL ESTATE COMPANIES 


§210.12-28 Real 
depreciation. 


estate and accumulated 


§210.12-42 is redesignated §210.12-28. 
§210.12-29 Mortgage loans on real estate 


§210.12-43 is redesignated §210.12-29. 


* kek * * 


15. The following table serves to revise certain cross- 
references within Regulation S-X. The first column 
identifies the location of the reference, the second 
column indicates the old reference which is deleted, 
and the third column indicates the new reference 
which is to be presented in the place of the old 
reference. 


Location of 


Reference Old Reference New Reference 


§210.1-01(c) §210.3-18 §210.4-10 


§210.2-02(e) §210.3-16(t) Item 12 of Regulation 


S-K 


§210.6-02 §§210.1-01 to 
(introductory text) 210.4-14 (Articles 1, 
2, 3, and 4) 


§§210.1-01 to 
210.4-10 (Articles 1, 
2, 3, and 4) 
§210.6-02(c)(1) §§210.4-01 to §§210.3A-01 to 
210.4-14 (Article 4) 210.3A-14 (Article 3A) 


§210.6-02(k) §210.3-02 (Rule 3-02)§210.4-02 


§210.6-03-12 §210.5-02.25(b) 


and (c) 


§210.5-02.19(b) 


§210.6-21 §§210.1-01 to 
(introductory text) 210.4-14 


§§210.1-01 to 
210.4-10 
§210.6-21(c)(1) §§210.4-01 to 
210.4-14 


§§210.3A-01 to 
210.3A-14 
§210.6-21(h) §210.3-02 and 
210.3-03(a) 


§§210.4-02 and 
210.4-03(a) 


§210.6-22- 
17(a)(ii) 


§210.5-02.25(b) 
and (c) 


§210.5-02.19(b) 
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§210.6-31 


§§210.1-01 to 


(introductory text) 210.4-14 


§210.7-02(a) 


§210.7-03(a)-14 


§210.7-03(a)-18 


§210.7-03(a)-19 
§210.7-03(a)-20 


§210.7-03(a)-21 


§210.7-04-9 
§210.7-05-1 
§210.7-05-2 


§210.7a-02(a) 


§210.7A-03(a)-14 


§210.7A-03(a)-20 


§210.7A-03(a)-21 
§210.7A-03(a)-22 


§210.7A-03(a)-23 


§210.7A-04-10 
§210.7A-05-1 
§210.7A-05-2 
§210.7A-05-3 


§210.9-01(c) 


§210.9-02 


§§210.1-01 to 
210.4-10 


§§210.1-01-210.1-02, §§210.1-01-210.1-02, 


210.2-01-210.2-05, 
210.3-01-210.3-16, 
and 210.4-01- 
210.4-08 
§210.5-02.29 


See §§210.3-16(i) 
and 210.7-05.4 


§210.5-02.38 


§210.5-02.39 


210.2-01-210.2-05, 
210.3A-01-210.3A-08, 
and 210.4-01- 
210.4-08 
§210.5-02.22 


See §210.7-05.4 


§210.5-02.28 


§210.5-02.29 


[See §§210.3-14 and [See §210.4-07] 


210.3-15], [See also 
§210.3-16(f)(3)] 


[See §210.3-16(0)] 


[See also §210.4- 
08(d)] 


[See §210.4-08(g)] 


(See also §210.3-08) Deleted. 


§210.3-16(h) 
§§210.1-01 - 1-02, 
210.2-01 - 2-05, 
210.3-01 - 3-16, and 
210.4-01 - 4-09 
§210.5-02-29 


§§210.3-16(i) and 
210.7a-05-6 


§210.5-02.38 
§210.5-02.39 


[See §210.3-14 and 


§210.4-08(e) 
§§210.1-01 - 1-02, 
210.2-01 - 2-05, 
210.3A-01 - 3A-08, 
and 210.4-01 - 4-08 
§210.5-02.22 


§210.7a-05.6 


§210.5-02.28 
§210.5-02.29 


[See §210.4-07] 


§210.3-15], [See also [See also §210.4- 


§210.3-16(f)(3)] 


[See §210.3-16(0)] 


08(d)] 


[See §210.4-08(g)] 


(See also §210.3-08) Deleted. 


§210.3-16(h) 
§210.3-16(0) 


§§210.1-01 - 
210.1-02, 210.2-01 - 
210.2-05, 210.3-01 - 
210.3-17, and 
210.4-01 - 210.4-08 


(See paragraph (a) 
of §210.3-01) 


§210.4-08(e) 
§210.4-08(g) 


§§210.1-01 - 
210.1-02, 210.2-01 - 
210.2-05, 210.3A-01 
210.3A-08, and 
210.4-01 - 210.4-09 


(See paragraph (a) 
of §210.4-01) 
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§210.9-02- 
14(a)(3) 


(See §210.5-02.31) (See §210.5-02.23) 


§210.9-02-14(b) (See §210.5-02.31) (See §210.5-02.23) 


§210.9-02-15(b) §210.5-02.29 (See 


also §210.5-02.30) 


§210.5-02.22 
Deleted. 


§210.9-02-19 §210.5-02.38 §210.5-02.28 


§210.9-02-20 §210.5-02.39 §210.5-02.29 


§210.9-02-21 §210.5-02.40 §210.5-02.30 


§210.9-02-22 §210.5-02.41 §210.5-02.31 


§210.9-03 (See paragraph (a) 


of §210.3-01) 


(See §210.4-01(a)) 


§210.9-03-17 (See §210.3-16(0)) (See §210.4-08(g)) 


§210.11-01 §210.5-02.41 §210.5-02.31 


§210.11-02 (See §210.5-03(a)) Deleted. 


§210.11A-02(a) (See §210.3-01) (See §210.4-01) 


PART 229—STANDARD INSTRUCTIONS FOR FIL- 
ING FORMS UNDER SECURITIES ACT OF 1933 AND 
SECURITIES EXCHANGE ACT OF 1934—REG- 
ULATION S-K 
By adding new Item 12 to §229.20 to read as follows: 
§229.20 Information required in document. 

** kK * 


Item 12. Supplementary financial information. 


(a) Selected quarterly financial data. 


(1) Exemption. This rule shall not apply to any 
registrant that does not meet both of the two 
following tests: 


(i) First test. The registrant: 
(A) Has securities registered pursuant to section 


12(b) of the Securities Exchange Act of 1934 (other 
than mutual life insurance companies); or 
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(B) Is an insurance company that is subject to the 
reporting requirements of section 15(d) of the Act 
and has securities which also meet the tests set forth 
in paragraphs (1)(i) (C)(1) and (C)(2) of this section; 
or 


(C) Has securities registered pursuant to section 
12(g) of that Act which also 


(1) Are quoted on the National Association of 
Securities Dealers Automated Quotation System, 
and 


(2) Meet the following criteria: 


(/) Three or more dealers stand willing to, and do in 
fact, make a market in such stock, including making 
regularly published bona fide bids and offers for 
such stock for their own accounts; or the stock is 
registered on asecurities exchange that is exempted 
by the Commission from registration as a national 
securities exchange pursuant to section 5 of the 
Securities Exchange Act of 1934. 


(a) For purposes of this subsection, the insertion of 
quotations into the National Association of 
Securities Dealers Automated Quotation System by 
three or more dealers on at least 10 business days 
during the six month period immediately preceding 
the fiscal year for which the financial statements are 
required shall satisfy the requirement that three 
dealers be making a market. 


(ii) There continue to be 800 or more holders of 
record, as defined in Rule 12g5-1 (§240.12g5-1) 
under the Exchange Act, of the stock who are not 
officers, directors, or beneficial owners of 10 percent 
or more of the stock. 


(iii) The issuer continues to be a U.S. corporation. 
(iv) There are 300,000 or more shares of such stock 
outstanding in addition to shares held beneficially by 
officers, directors, or beneficial owners of morethan 
10 percent of the stock. 


(v) In addition, the issuer shall meet two of the three 
following requirements: 


(a) The shares described in paragraph (1)(i) 
(C)(2)(iv) continue to have a market value of at least 
$2.5 million. 


(b) The minimum representative bid price of such 
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stock is at least $5 per share. 


(c) The issuer continues to have at least $2.5 million 
of capital, surplus, and undivided profits. 


Instructions. 1. The computation required by (v)(a) 
and (v)(b) shall be based on the average of the 
closing representative bid prices as reported by 
NASDAQ for the 20 business days immediately 
preceding the fiscal year for which the financial 
statements are required. 


2. The computation required by (v)(c) shall be as at 
the last business day of the fiscal year immediately 
preceding the fiscal year for which the financial 
statements are required. 


(ii) Second test. The registrant and its consolidated 
subsidiaries (A) have had a net income after taxes 
but before extraordinary items and the cumulative 
effect of a change in accounting of at least $250,000 
for each of the last three fiscal years; or (B) had total 
assets of at least $200,000,000 for the last fiscal 
year-end. 


(2) Disclosure shall be made of net sales, gross profit 
(net sales less costs and expenses associated 
directly with or allocated to products sold or services 
rendered), income before extraordinary items and 
cumulative effect of a change in accounting, per 
share data based upon such income, and net 
income for each full quarter within the two most 
recent fiscal years and any subsequent interim 
period for which income statements are presented. 


(3) When the data supplied in paragraph (2) of this 
section vary from the amounts previously reported 
on the Form 10-Q [17 CFR 249.308a] filed for any 
quarter, such as would be the case when a pooling of 
interests occurs or where an error is corrected, 
reconcile the amounts given with those previously 
reported describing the reason for the difference. 


(4) Describe the effect of any disposals of segments 


of a business, and extraordinary, unusual or 
infrequently occurring items recognized in each full 
quarter within the two most recent fiscal years and 
any subsequent interim period for which income 
statements are presented, as well as the aggregate 
effect and the nature of year-end or other 
adjustments which are material to the results of that 
quarter. 


(5) Paragraphs (1) through (4) of this rule shall not 
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apply to a foreign private issuer not required to 
report quarterly financial information on Form 10-Q; 
Provided, however, That a foreign registrant which 
reports or is required to report interim financial 
information on Form 6-K shall disclose such data in 
the manner provided in paragraphs (1) through (4) 
with respect to the financial information reported on 
Form 6-K. 


(6) If the financial statements to which this 
information relates have been reported on by an 
accountant, appropriate professional standards and 
procedures, as enumerated in the Statements of 
Auditing Standards issued by the Auditing 
Standards Board of the American Institute of 
Certified Public Accountants, shall be followed by 
the reporting accountant with regard to the data 
required by this rule. 


(b) Disagreements on accounting and financial 
disclosure matters. If, (1) within the twenty-four 
months prior to the date of the most recent financial 
statements, a Form 8-K has been filed reporting a 
change of accountants, (2) included in the Form 8-K 
there was a reported disagreement on any matter of 
accounting principles or practices or financial 
statement disclosure, (3) during the fiscal year in 
which the change of accountants took place or 
during the subsequent fiscal year there have been 
any transactions or events similar to those which 
involved the reported disagreement, and (4) such 
transactions or events were material and were 
accounted for or disclosed in a manner different 
from that which the former accountants apparently 
would have concluded was required, state the 
existence and nature of the disagreement and also 
state the effect on the financial statements if the 
method had been followed which the former 
accountants apparently would have concluded was 
required. These disclosures need not be made if the 
method asserted by the former accountants ceases 
to be generally accepted because of authoritative 
standards or interpretations subsequently issued. 


**e ee * 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


1. By revising paragraph (b)(3) of §240.14a-3 to 
read as follows: 


§240.14a-3 Information to be furnished to security 
holders. 
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(o) = * 


(3) The report shall contain the supplementary 
financial information specified by Item 12 of 
Regulation S-K (17 CFR 229.20). 


* * * * * 


2. By revising paragraph (a)(3) of §240.14c-3 to read 
as follows: 


§240.14c-3 Annual report to be furnished security 
holders. 


(a)? *:* 


(3) The report shall contain the supplementary 
financial information specified by Item 12 of 
Regulation S-K (17 CFR 229.20). 


* * * * * 


PART 249—FORMS, SECURITIES EXCHANGE ACT 
OF 1934 


The following table serves to revise certain cross- 
references in §249.308a. The first column identifies 
the location of the reference, the second column 
indicates the old reference which is deleted, andthe 
third column indicates the new reference which is to 
be presented in the place of the old reference. 


Location of 
Reference 


Old Reference New Reference 


§249.308a Part | 
Instruction 4(a)(1) 


Rule 3-02 Rule 4-02 


§249.308a Part | 
Instruction 4(a)(2) 


Rule 3-02 Rule 4-02 


§249.308a Part | 
Instruction 4(a)(3) 


Rule 3-08 and 
3-16 


Rule 4-08 


These amendments are adopted pursuant to 
authority in Sections 6, 7, 8, 10, and 19(a) [15 U.S.C. 
77f, 77g, 77h, 77j, 77s] of the Securities Act of 
1933; Sections 12, 13, 15(d), and 23(a) [15 U.S.C. 
78!, 78m, 780(d), 78w] of the Securities Exchange 
Act of 1934; Sections 5(b), 14, and 20(a) [15 U.S.C. 
79e, 79n, 79t] of the Public Utility Holding Company 
Act of 1935; Sections 8, 30, 31(c) and 38(a) [15 
U.S.C. 80a-8, 80a-29, 80a-30(c), 80a-37(a)] of the 
Investment Company Act of 1940. 
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Pursuant to Section 23(a)(2) of the Securities 
Exchange Act, the Commission has considered the 
impact of these amendments on competition and is 
not aware at this time of any burden that they would 
impose on competition. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6234/September 2, 1980 


SECURITIES EXCHANGE ACT OF 1934 
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Release No. 21700/September 2, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11326/September 2, 1980 


ACCOUNTING SERIES 
Release No. 281/September 2, 1980 


UNIFORM INSTRUCTIONS AS TO FINANCIAL 
STATEMENTS—REGULATION S-X 


ACTION: Amendment of rules. 


SUMMARY: The Commission announces the 
adoption of amendments to rules establishing 
uniform instructions governing the periods to be 
covered by financial statements included in (1) most 
registration and reporting forms filed with the 
Commission under the Securities Act of 1933 and 
Securities Exchange Act of 1934, and (2) annual 
reports to security holders furnished pursuant tothe 
proxy rules. The amendments specify the periods to 
be covered by audited financial statements as well 
as the periods for which unaudited interim financial 
information is required when securities are being 
registered. In addition, requirements as to the form 
and content of interim financial information 
included in registration statements have been 
adopted which parallel current requirements of 
quarterly reports filed on Form 10-Q. The 
amendments remove substantially all present 
instructions as to financial statements from the 
various registration and reporting forms and 
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establish a centralized set of revised instructions in 
Regulation S-X. The amendments adopted are 
intended to simplify the registration and reporting 
requirements under the Federal securities laws and 
further the ability of registrants to integrate reporting 
under the 1933 and 1934 Acts. 


EFFECTIVE DATE: Effective for companies with fiscal 
years ended after December 15, 1980. However, 
earlier implementation is encouraged. 


FOR FURTHER INFORMATION CONTACT: Lawrence 
C. Best, Office of the Chief Accountant, Securities 
and Exchange Commission, Washington, D.C. 
20549 (202-272-2130). 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission is adopting 
amendments to rules establishing uniform 
instructions as to the periods to be covered by 
financial statements included in most registration 
and reporting forms filed with the Commission 
under the Securities Act of 1933 (“Securities Act”) 
and the Securities Exchange Act of 1934 (“Exchange 
Act,” together the “securities acts”) and in annual 
reports to security holders furnished pursuant tothe 
proxy rules. Further, amendments are being 
adopted which modify requirements as to the form 
and content of interim financial information 
included in registration statements, conforming for 
most registrants previous requirements under the 
Securities Act with current requirements for 
quarterly data under the Exchange Act. The 
amendments remove substantially all present 
instructions as to financial statements from the 
various registration and reporting forms and 
establish a centralized set of revised instructions in 
Regulation S-X. 


Adoption of the amendments contained in this 
release result in amendments to Forms S-1[17 CFR 
239.11], S-2 [17 CFR 239.12], S-3 [17 CFR 239.13], 
S-7 [17 CFR 239.26], S-11 [17 CFR 239.18], 10 [17 
CFR 249.210], 10-K [17 CFR 249.310], 11-K[17CFR 
249.311], Rule 14a-3 [17 CFR 240.14a-3], Schedule 
14a [17 CFR 240.14a-1 et seq.], Rule 14c-3 [17 CFR 
240.14c-3], Regulation S-X [17 CFR 210] and Guide 
23 [17 CFR 231.4936] under the Securities Act of 
1933 or the Securities Exchange Act of 1934. 


BACKGROUND 


On January 15, 1980, the Securities and Exchange 
Commission, in four separate but related releases, 
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introduced a plan to redesign the registration and 
reporting system under the securities acts'. The plan 
proposed substantial changes to the disclosure 
system and incorporated revisions designed to 
improve overall disclosure, simplify existing rules, 
and reduce the registration and reporting burdens 
for most registrants. The underlying theme of the 
plan was the accomplishment of a coordinated 
disclosure system encompassing integrated 
reporting under the Securities Act and the Exchange 
Act. 


The plan envisioned, among other things, the use of 
what may be referred to as a “uniform financial 
disclosure package” as the central disclosure 
mechanism in the integrated disclosure system. 
This uniform package containing certain minimum 
disclosures was to appear in the annual report to 
security holders and be incorporated by reference 
into the Form 10-K as well as certain Securities Act 
filings. It was to contain items of disclosure the 
Commission believed warranted maximum public 
exposure. 


In developing this plan for an integrated disclosure 
system, the Commission placed a high priority on 
determining what it believed to be the minimum 
content necessary for an informed investment 
decision and undertook to reexamine its financial 
disclosure requirements in an effort to develop a 
uniform financial disclosure package. This 
reexamination involved revisiting requirements for 
primary audited financial statements, the summary 
of operations, and management's discussion and 
analysis of the summary of operations as well as the 
provisions of Regulation S-X. 


The reassessment of these rules resulted in the 
Commission proposing a redesign of the basic 
financial disclosure model included in most filings 
and in annual reports to security holders. Under the 
proposal, the summary of operations would be 
eliminated and management's discussion and 
analysis would be refocused on the primary audited 
financial statements. In addition, management's 
discussion and analysis would be expanded to 
encompass an explanation of factors affecting 
financial condition and exchanges in financial 
condition as well as the results of operations. The 
primary financial statements, prepared in 





1Securities Act Release Nos. 6176, 6177, 6178 and 
6179. 
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accordance with Regulation S-X, would include 
balance sheets as of the end cf the two most recent 
fiscal years and statements of income and changes 
in financial position for the three most recent fiscal 
years. Also, the financial disclosure package would 
include selected financial data and certain market 
data relating to common shares outstanding. 


Final rules evolving from these proposals and the 
related public comment process are being adopted 
today in this release and three other concurrent 
releases. Amendments constituting a major 
restructuring of Form 10-K and a discussion of the 
concept of integration adopted by the Commission 
are included in Securities Act Release No. 6231, 
September 2, 1980 (Amendments to Annual Report 
Form, Related Forms, Rules and Guides; Integration 
of Securities Acts Disclosure Systems). 
Amendments to Regulation S-X constituting a 
general revision of Articles 3, 5 and 12 aimed at 
facilitating integration are included in Securities Act 
Release No. 6233, September 2, 1980 (General 
Revision—Regulation S-X). Finally, the adoption of a 
new registration form, Form S-15, representing an 
experimental optional short form for registration of 
securities issued in certain business combinations, 
encompassing integrated disclosure concepts, is 
the subject of Securities Act Release No. 6232, 
September 2, 1980 (Business Combination 
Transactions—New Short Form for Registration and 
Related Rule Amendments). 


The principal focus of this release is the adoption of a 
uniform requirement for financial statements 
included in the uniform financial disclosure 
package referred to above and covered in the 
amendments adopted in the concurrent release on 
revision of Form 10-K. In addition, this release 
establishes certain uniform instructions as to the 
age, form and content of interim financial 
information included in registration statements. 


All four releases referred to above are related and 
were developed with the intention of achieving 
mutual goals and objectives. Consequently, this 
release should be read in conjunction with the three 
other concurrent releases in order to fully 
understand the registration and reporting format 
adopted by the Commission. 


UNIFORM REQUIREMENT FOR 
FINANCIAL STATEMENTS 


As registration and reporting requirements have 
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evolved, differences have been created in the rules 
covering the periods for which financial disclosures 
are required. These differences have resulted to 
some extent from a piece-meal approach, covering 
many years, in developing the disclosure system. 
Also, these differences have resulted from 
continuous attempts to tailor disclosure 
requirements to the particular circumstances 
surrounding the use of each of the respective forms. 
Such differences in requirements have contributed 
to the complexity of the disclosure rules and 
frequently have been a source of confusion to those 
attempting to understand filing requirements. 


Under present rules, the periods for which financial 
statements are required to be filed with the 
Commission vary depending on the particular 
registration or reporting form being filed. A 
registrant, for example, filing a registration 
statement on Form S-1 under the Securities Act is 
required to include statements of income and 
charges in financial position for three years and a 
balance sheet as of arecent date. A registrant filing a 
registration statement under the same Act on Form 
S-7 is required to provide statements of income and 
changes in financial position for five years and a 
balance sheet as of a recent date. For registration of 
securities using Form S-8, a registrant is required to 
provide the financial statements required to be 
included in Form 10-K (under the 1934 Act) or inthe 
annual report to security holder consisting of 
statements of income and changes in financial 
position for two years plus balance sheets as of the 
end of the most recent two fiscal years. 


The Commission, in connection with its 
reassessment of the reporting and disclosure 
requirements, has questioned the necessity for 
these differences among forms. Common to all 
investment decisions involving securities is the need 
for sufficient information to assess the financial 
health of the underlying issuer. Whether a potential 
investor is considering investing in a security traded 
on the open market or in one being registered forthe 
first time, his method of analysis and evaluation is 


most likely very similar and his basic informational 
needs the same. 


It is difficult, therefore, to draw meaningful 
distinctions among the various registration and 
reporting forms to support the need for the financial 
statements to encompass differing periods of time. 
Although the nature of securities and the purpose of 
registration may differ in many respects and thus 
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require certain disclosures tailored to the specific 
circumstances of the filing, the Commission 
believes that such varying circumstances do not 
warrant a variation among forms as to the periods to 
which primary financial statements relate. 


Accordingly, the Commission in conjunction with 
the adoption of a uniform financial disclosure 
package, discussed in greater detail in the 
concurrent release on revision of Form 10-K, is 
adopting uniform instructions as to periods to be 
covered by financial statements. These instructions 
require registrants to, among other things, provide 
audited statements of income and changes in 
financial position for three fiscal years and audited 
balance sheets as of the end of two fiscal years in 
most disclosure documents prepared under the 
securities acts. The Commission believes that the 
adoption of this uniform requirement will improve 
overall disclosure and simplify existing rules. 


The proposal of uniform instructions as to financial 
statement periods generated response from a 
significant number of commentators, most of whom 
were preparers of financial statements. The 
commentators generally offered support for the 
Commission’s stated goals and agreed that a 
uniform requirement should prove to simplify rules 


and facilitate the move toward integrated reporting. 
However, the views of commentators varied as tothe 
appropriate periods to be encompassed by such a 
uniform requirement. 


Commentators supportive of the amendments as 
proposed concurred with the Commission’s view 
that three-year statements of income are necessary 
to an understanding of changes in results of 
operations for two years and that selected financial 
data for five years, in lieu of the more detailed 
summary of operations, should be sufficient for an 
assessment of trends. These commentators further 
indicated that any incremental costs associated with 
the additional year’s statements of income and 
changes in financial position would not be 
significant. In addition, support for the amendments 
was expressed by other commentators who viewed 
the amendments as striking an appropriate balance 
within the framework of an integrated reporting 
system. 


Opposition to the amendments as proposed was 
based on various concerns regarding the addition of 
a third year’s statements of income and changes in 
financial position in Form 10-K and in annual reports 
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to shareholders. In the view of opposing 
commentators, the addition of a third year would 
jeopardize the readability of disclosure documents, 
especially the annual report to shareholders, by 
adding to the prolixity of disclosures already 
provided. They argued that the benefits accruing 
from the additional year would be marginal and that 
the proposed selected financial data would provide 
sufficient disclosure regarding earlier years. 


In addition, opposition to the proposal was voiced by 
commentators arguing that a user, seeking 
information for the additional year, could refer to 
previously filed documents for such data. These 
same commentators suggested that the additional 
costs and burdens associated with providing the 
third year’s financial statements would be 
substantial. 


In response to concerns regarding the decreased 
readability of the financial statements and the 
increased cost of their preparation, the Commission 
attempted to project the incremental disclosure 
involved in requiring the additional year’s 
statements of income and changes in financial 
position. From this, the Commission observed that 
the major portion of footnote disclosure in financial 
statements is balance sheet oriented, and that few, if 
any, of the notes relate directly to the statement of 
changes in financial position. Also, where footnote 
disclosure relates to the income statement, the 
addition of one year often will require only the 
inclusion of an additional dollar amount to a note 
already prepared for the latest two fiscal years. 


Incremental disclosure imposed by the requirement 
for a third year will principally involve only the 
addition of one column to both the statements of 
income and changes in financial position and the 
addition of several lines to any statement of 
shareholders’ equity presented. This degree of 
added disclosure in the view of the Commission 
should not have a negative impact on the readability 
of disclosure documents and should not, in most 
cases, result in any significant increases in 
preparatory costs. 


In response to comments questioning the benefits 
accruing from the third year’s information and 
suggesting that such data is already available in 
previously filed documents, the Commission has 
reviewed its stated objectives for developing a 
uniform financial disclosure package. A principal 
objective of the uniform package is to provide 
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enough data to satisfy the needs of most users 
desiring to make an informed judgment as to the 
financial well-being of an underlying issuer. It has 
been designed with the intention of providing users 
with easy access to sufficient data for an informed 
decision while refraining from requiring data in 
excess of the amount necessary to satisfy most users 
or data for which the costs of preparation cannot be 
justified by the benefits. 


The decision to require statements of income and 
changes in financial position for three years is 
premised on the view that investors should be 
provided sufficient detail to analyze and understand 
a company’s results of operations for at least the 
most recent two fiscal years. Since information for 
the immediately preceding year is needed to 
understand changes in operations for one year, 
comparative information for three years is necessary 
for an understanding of changes in operations for 
two years. 


The view that three years’ income statements are 
necessary to provide an understanding of the results 
of operations for two fiscal years is not unique to 
these amendments. Since 1974 the Commission 
has required registrants in their annual reports to 


shareholders to provide management's discussion 
and analysis of its results of operations for the three 
most recent fiscal years. With the elimination of the 
detailed summary of operations, discussed in the 
concurrent release on revision of Form 10-K, the 
three-year requirement for financial statements 
retains the disclosures previously focused on by 
management’s discussion and analysis and 
provides a more effective disclosure package. 


One of the Commission’s principal intentions in 
developing the uniform financial disclosure package 
was to refocus the concentration of users to the 
financial statements as a whole. In the past, the 
results of operations was given greater emphasis 
than financial condition by separate display in a 
detailed summary of operations, which, in turn, was 
the exclusive focus of management's discussion and 
analysis. The Commission believes that, by 
eliminating the summary of operations, requiring 
the financial statements to cover results of 
operations for three years, and by refocusing 
management’s discussion and analysis on the 
financial statements, users will concentrate more on 
the financial statements as a whole and be provided 
a more effective presentation. 
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INTERIM FINANCIAL INFORMATION— 
AGE, FORM AND CONTENT 


In addition to adopting a uniform requirement for 
periods to be covered by audited financial 
statements, substantial changes are being adopted 
relating to the age, form and content of unaudited 
interim financial information provided in 
registration statements. Under present 
requirements of the various forms, a “90-day” or 
“six-month” rule must be followed to determine the 
age of financial information required to be filed. The 
amendments adopted in this release revise and 
update these requirements to recognize quarterly 
reporting requirements under the Exchange Act and 
ensure that interim data provided in registration 
statements under the Securities Act is at least as 
current as the data already filed under the Exchange 
Act. As to form and content, changes are being 
adopted which will greatly reduce the burden on 
registrants required to file interim financial 
information. The amendments eliminate the 
requirement to provide complete financial 
statements and schedules for interim periods and 
al'ow interim data to be presented in condensed 
financial statements in the same degree of detail as 
is required under Form 10-Q. 


Age of Financial Statements 


In general, the amendments adopted today 
regarding the inclusion of interim financial 
information in registration statements parallel 
existing requirements for interim financial data 
under Form 10-Q. The new rules do not require 
registrants to provide in registration statements 
interim financial data any more current than interim 
data required for most registrants in quarterly 
reports on Form 10-Q. A discussion of the new rules, 
which specify the interim data to be included both as 
of the date of filing and as of the expected effective 
date of the filing, or proposed mailing date in the 
case of a proxy statement, and a description of the 
exceptions to the general rule are set forth below. 


Filings Within 90 Days of Year-End 


The uniform financial statement requirement 
adopted in this release requires audited balance 
sheets as of the end of the two most recent fiscal 
years and audited statements of income and 
changes in financial position for each of the most 
recent three fiscal years. Exceptions to this rule 
occur under the amendments adopted when filings, 
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other than on Form 10-K or Form 10, are made within 
45 days after the end of the registrant's fiscal year 
and audited financial statements for the most recent 
fiscal year are not yet available. In these 
circumstances, the rules provide that the audited 
balance sheets may be as of the end of the two 
preceding fiscal years and audited statements of 
income and changes in financial position may be 
presented for each of the three fiscal years 
preceding the most recent audited balance sheet 
presented. Under these circumstances, however, an 
additional balance sheet (which may be unaudited) 
will be required as of an interim date at least as 
current as the end of the registrant’s third fiscal 
quarter of the most recently completed fiscal year 
and unaudited statements of income and changes in 
financial position will be required, on a comparative 
basis, for the interim period between the date of the 
most recent audited balance sheet presented and 
the date of the most recent interim balance sheet 
being filed. 


This same provision for filing interim financial data 
will be applicable to filings, other than on Form 10-K 
or Form 10, made after 45 days but within 90 days of 
the end of the registrant's fiscal year provided the 
registrant meets certain prescribed conditions. 


To this extent, the rules adopted parallel interim 
reporting requirements under the 1934 Act. A 
potential investor of securities already registered 
and traded in the open market, for instance, wishing 
to make an investment decision on March 1, may 
only have available to him for a calendar year 
company the audited financial statements for the 
two years preceding the fiscal year most recently 
completed and unaudited interim data on a 
condensed basis through the end of the third fiscal 
quarter of the most recent fiscal year (as filed on 
Form 10-Q). Under the rules adopted, this same 
level of disclosure will be available to the investor 
considering an investment in shares being 
registered on March 1. 


However, where a company files a registration 
statement or plans to become effective with a 
registration after 45 days but within 90 days of the 
end of its fiscal year (i.e., February 16 to March 31 for 
calendar year companies) and does not meet the 
conditions prescribed by the rules described below, 
the Commission will require that audited financial 
statements for the most recently completed fiscal 
year be included in the registration statement. To 
avoid the possibility of having to accelerate the 
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preparation and audit of the financial statements for 
the most recently completed fiscal year, a company 
filing in the “45 day window” specified above 
must: 


(1) be a registrant who files annual, quarterly and 
other reports pursuant to section 13 or 15(d) of the 
Exchange Act; (2) have filed all reports due; (3) 
reasonably and in good faith expect income, after 
taxes but before extraordinary items and cumulative 
effect of a change in accounting principle, for the 
most recent fiscal year for which audited financial 
statements are not yet available; and (4) for at least 
one of the two immediately preceding fiscal years for 
which audited financial statements are available, 
have reported income, after taxes but before 
extraordinary items and cumulative effect of a 
change in accounting principle. 


In adopting the requirement for certain registrants to 
provide audited financial statements for the most 
recent fiscal year when within the “45 day window,” 
the Commission recognizes that for some short 
period of time these companies may be prevented 
from going to the market. However, the Commission 
has concluded that, when a company is either a new 
registrant or is a registrant with unprofitable 
operations and is attempting to raise capital in the 
marketplace during the 45 days before audited 
financial statements for the most recent fiscal year 
would otherwise be required, it is reasonable to delay 
registration until such financial statements become 
available. The Commission believes that companies 
which do not meet the conditions described above 
will be cognizant of applicable registration 
requirements and will plan to accelerate the 
preparation and audit of their financial statements 
when planning to file or become effective in this 45 
day period. 


The Commission believes that this exception in the 
rules is in the best interest of the investing public 
and will not create any burden on the large majority 
of registrants. Also, it should be understood that, as 
in the past, the Commission will offer waivers to the 
rules where unusual circumstances dictate the need 
for them. 


Filings After 134 Days of Year-End 
The amendments also provide for interim financial 
information in registration statements filed after 134 


days subsequent to the end of a registrant’s fiscal 
year—the period after audited financial statements 
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for the most recently completed fiscal year are 
already required to be filed by most registrants on 
Form 10-K and on or after the date most registrants 
are required to have filed interim financial 
statements for the first fiscal quarter. When a 
registration statement is filed during this period an 
additional balance sheet is required as of an interim 
date within 135 days of the date of filing but as of a 
date at least as current as the date of the most recent 
quarterly data filed with the Commission on Form 
10-Q. Also, statements of income and changes in 
financial position are required, on a comparative 
basis, for the interim period between the date of the 
most recent audited balance sheet and the date of 
the most recent interim balance sheet being filed. 
Here again, the rules adopted parallel the 
requirements for interim information under the 
1934 Act but also provide some flexibility for those 
registrants who may not be required to file quarterly 
data on Form 10-Q.? 


These new rules for interim financial data in 
registration statements are being adopted primarily 
to update the rules to recognize quarterly reporting 
requirements under the Exchange Act. The previous 
six-month rule under Forms S-1, S-7 and S-11 was 
never updated in recognition of requirements to file 
interim data on Form 10-Q. Applicable to registrants 
meeting certain conditions, the six-month rule was 
originally adopted with Form S-1 prior to the 
inception of quarterly reporting requirements and 
was subsequently incorporated into Forms S-7 and 
S-11 without modification. 


Currently, reporting companies are required to file 
unaudited interim financial information on Form 10- 
Q within 45 days of the end of each of the first three 
quarters of their fiscal year. Under present 
registration requirements, a filing could conceivably 
be filed under the Securities Act with financial 
information less current than that already filed 
under the Exchange Act. Under the amendments 
adopted, financial statements included in a 
registration statement will be required to be at least 
as current as any financial statements filed under 
the Exchange Act. Although the amendments 
require more current information than would be 
required under the six-month rule, they do not 
require most reporting companies to provide 
information which is any more current than is now 
required under the Exchange Act. 
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Age at Effective Date of Filing 


In addition to the adoption of the above rules 
applicable to financial statements as of the filing 
date of a registration statement, financial statement 
updating requirements are also being adopted 
which focus on the age of financial statements at the 
effective date of a registration statement or the 
proposed mailing date in the case of a proxy 
statement. Here again, the rules adopted, except for 
certain registration statements which are expected 
to become effective during the “45 day window” 
referred to in the previous discussion, correspond 
with the requirements for quarterly data under the 
1934 Act on Form 10-Q. 


Where financial statements in a filing are as of a date 
135 days or more prior to the date the filing is 
expected to become effective or proposed mailing 
date in the case of a proxy statement, the rules 
require the financial statements to be updated with a 
balance sheet as of an interim date within 135 days 
and with statements of income and changes in 
financial position, on a comparative basis, for the 
interim period between the end of the most recent 
fiscal year and the date of the interim balance sheet 
provided. 


Two exceptions to this rule have been provided. First, 
where the registrant meets the four conditions 


described in the previous section and the 
anticipated effective date or proposed mailing date 
in the case of a proxy statement falls after 45 days 





2For instance, a calendar year company not subject 
to quarterly reporting requirements under the 
Exchange Act and therefore not required to file a 
Form 10-Q may, ina filing on May 30, include interim 
financial statements as of, say, the end of January or 
February as opposed to the end of the first fiscal 
quarter (March 31). For some companies not 
accustom to reporting as of an interim date, a 
requirement for data as of the end of the most recent 
fiscal quarter imposes a significant burden in 
preparing a registration statement. Under the 
amendments adopted, data less current than as of 
the end of the most recent fiscal quarter will be 
acceptable as long as it is within the prescribed 135 
day period prior to the date of filing. 
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but within 90 days of the end of the fiscal year, the 
filing need not be updated with financial statements 
more current than as of the end of the third fiscal 
quarter of the most recently completed fiscal year 
provided audited financial statements for such fiscal 
year are not available. Second, where the registrant 
does not meet the prescribed conditions referred to 
above and the anticipated effective date or proposed 
mailing date falls after 45 days but within 90 days of 
the end of the fiscal year, the filing will be required to 
include the audit financial statements for the most 
recent fiscal year. Both of these exceptions are 
consistent with the rules adopted governing 
financial statements as of the date of filing and have 
been included for the same reasons described inthe 
previous sections. 


In addition, the updating rules include a general 
provision that, if a filing is made near the end of a 
fiscal year and the audited financial statements for 
that fiscal year are not included in the original filing, 
the filing shall be updated with such audited 
financial statements if they become available prior 
to the anticipated effective date, or proposed mailing 
date in the case of a proxy statement. 


As a consequence of adopting these rules for 
updating financial statements, the amendments in 
the release include the elimination of the previous 
“Guide 23” of “Guides for Preparation and Filing 
Registration Statements.”? 


Views of Coramentators 


Commentators were generally supportive of the 
Commission's efforts to conform the requirements 
for interim data under the Securities Act with those 
under the Exchange Act.* However, many 
commentators felt that greater conformity could and 
should be adopted. For instance, under the rules as 
proposed registrants would have been required to 
include in filings made within 90 days of the most 
recent fiscal year-end unaudited balance sheets as 
of a date within 90 days prior to the date of filing if 
audited financial statements for the fiscal year were 
not available. Such interim balance sheets would 
have been accompanied by comparative statements 
of income and changes in financial position for the 
interim period between the date of the most recent 
audited balance sheet and the date of the interim 
balance sheet provided. Also, under the proposed 
rules all registrants filing registration state- 
ments after 90 days subsequent to the end of the 
most recent fiscal year could not have availed 
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themselves of the proposed 135 day rule. Unless 
they could meet certain prescribed conditions a 
more stringent 90 day rule would have applied. 


The Commission considered the views of 
commentators in reevaluating the rules as proposed 
and concluded that a higher level of conformity 
between the Securities Act and the Exchange Act is 
appropriate. As a consequence, the rules adopted 
have been revised (as discussed in the previous 
sections) from those proposed to conform the timing 
of interim data in registration statements with the 
timing imposed by quarterly reporting requirements 
of Form 10-Q under the Exchange Act. Under the 
rules as adopted, registrants filing registration 
statements will not be subject to requirements for 
interim data more stringent than requirements 
under Form 10-Q. In addition, the 135 day rule has 
been made applicable to all registrants filing 
registration statements after 90 days subsequent to 
the end of the most recent fiscal year. 





3The Commission recognizes that many foreign 
private issuers will have difficulty complying with the 
provisions adopted in this release. As announced in 
the concurrent Release 33-6231, the Commission is 
considering the feasibility of developing an 
integrated disclosure system for foreign issuers and 
will consider the development of specific rules 
concerning the age and content of financial 
statements for foreign issuers in the context of that 
project. Until final rules are adopted, however, the 
staff will consider, as it has in the past, requests for 
waivers of certain of the requirements of Regulation 
S-X that may be inappropriate for foreign issuers. In 
particular, registrants should be aware that waiver 
requests regarding the age of financial statements in 
a firm commitment under-written offering have in 
the past been granted if the registrant presented 
financial statements at least as current as six 
months prior to the effectiveness of the registration 
statement. 


‘Letters of comment were received from 160 
commentators in response to the invitation to 
comment included in Securities Act Release No. 
6179. 
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Form and Content 


Presently, the disclosure requirements as to the 
form and content of interim data under the 
Securities Act and the Exchange Act are significantly 
different. Interim or stub period information 
included in registration statements under the 
Securities Act is required to be presented in full 
compliance with Regulation S-X, including complete 
financial statements and schedules. Where separate 
financial statements for the parent company only, 
unconsolidated subsidiaries or any 50 percent or 
less owned persons are required for annual periods, 
complete financial statements and schedules for 
these entities are also required for interim periods. 
Under the Exchange Act, the disclosure required for 
interim periods is significantly different as to both 
the degree of detail and the entities for which 
financial statements are provided. On a Form 10-Q, 
only condensed financial statements, without 
schedules, are required for the registrant and its 
subsidiaries consolidated. In most cases, parent 
company only financial statements are omitted and 
only summarized data is provided for significant 
unconsolidated subsidiaries and 50 percent or less 
owned persons. 


As an additional step toward attaining consistency 
between the disclosures required under the 
Securities Act and those required under the 
Exchange Act, the Commission is adopting 
amendments which conform the requirements as to 
form and content of interim financial data under the 
Securities Act with existing requirements as to form 
and content under Form 10-Q under the Exchange 
Act. The rules as adopted eliminate the 
requirements to include, in registration statements, 
complete financial statements and schedules for 
interim periods. Further, the rules eliminate interim 
period requirements for separate financial 
statements for separate entities such as parent 
company only, unconsolidated subsidiaries or 50 
percent or less owned persons. The form and 
content of financial statements for interim periods 
included in registration statements must only, as a 
minimum, comply with rules which conform with 
requirements for such data under Form 10-Q. 


The amendments adopted are revised from those 
proposed to the extent that, complete conformity 
with the form and content provisions under Form 10- 
Q has been adopted. The rules as adopted are 
consistent with the Commission’s view that 
disclosure requirements under the Securities Act 
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and those under the Exchange Act should not be 
materially different. 


The election to remove the major differences, as to 
form and content of interim data, between 
requirements under the Securities Act and those 
under the Exchange Act, however, should not be 
construed as representing a determination by the 
Commission that separate financial statements of 
the entities referred to above may not be required for 
interim periods at some future point in time. As 
indicated in the release containing the proposed 
rules, the Commission is presently studying the 
significance and utility of the various separate 
financial statements currently required by most 
disclosure forms for annual periods. After the 
Commission completes its studies of the 


significance and utility of these separate 
statements, a determination will then be made as to 
whether such statements in a condensed form need 
be included where interim periods are presented 
(registration statements as well as Form 10-Q). 


INSTRUCTIONS TO FINANCIAL STATEMENTS 
CENTRALIZED IN REGULATION S-X 


Instructions as to the financial statements to be 
provided in a filing and the periods to be covered are 
presently located in the various registration and 
reporting forms. The amendments adopted today 
remove substantially all these instructions from the 
various forms and position a centralized set of 
revised instructions in a new Article 3 of Regulation 
S-X. The Commission believes that the centraliza- 
tion of these instructions simplifies the rules and 
facilitates the establishment of a uniform 
requirement for periods to be covered by financial 
statements. 


In relocating the instructions as to financial 
statements to Regulation S-X, it should be noted that 
no significant changes have been made other than 
those relating to the periods to be covered by 
financial statements and those regarding the form 
and content of interim data in registration 
statements. Certain minor changes, however, that 
should be noted are briefly described below. 


Consistent with the adoption of a uniform 
requirement for registrants to provide statements of 
income for three fiscal years, a requirement that the 
disclosure of segment information in accordance 
with provisions of Statement of Financial Accounting 
Standards No. 14 for each year for which an audited 
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income statement is presented has been adopted. 
This specific amendment to the rules is required 
because generally accepted accounting principles 
only require segment data when complete financial 
statements—including balance sheet—are 
presented. This requirement is also consistent with 
the number of years provided for by the revised Item 
1 of Regulation S-K discussed in the release on 
revision of Form 10-K. The amendment adopted 
herein provides that to the extent that the segment 
information required to be included in the financial 
statements comply with the provisions of Item 1 of 
Regulation S-K, the disclosures may be combined by 
cross referencing to or from the financial 
statements. 


The amendments also revise the present rules 
applicable to financial statements of development 
stage companies required to be filed on Form 10-K. 
Presently, when receipts and expenditures of a 
development stage company, each, do not exceed 
$5,000, the financial statements may be unaudited. 
The rules adopted would encompass financial 
statements of any inactive company and would raise 
the receipts and expenditures levels, each, to 
$100,000. This change broadens and updates the 
present rules. 


Further, because Regulation S-X now encompasses 
requirements for financial statements, its title has 
been changed from “Form and Content of Financial 
Statements” to “Form and Content of and Require- 
ments for Financial Statements.” 


TEXT OF AMENDED RULES, FORMS, AND GUIDES 
(Regulation S-X) 


PART 210—FORM AND CONTENT OF FINANCIAL 
STATEMENTS, SECURITIES ACT OF 1933, 
SECURITIES EXCHANGE ACT OF 1934, PUBLIC 
UTILITY HOLDING COMPANY ACT OF 1935, 
INVESTMENT COMPANY ACT OF 1940, AND 
ENERGY POLICY AND CONSERVATION ACT OF 
1975 


1. Part heading (CFR 210) is revised to read as 
follows: 


PART 210—FORM AND CONTENT OF AND 


REQUIREMENTS FOR FINANCIAL STATEMENTS, 
SECURITIES ACT OF 1933, SECURITIES EXCHANGE 
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ACT OF 1934, PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935, INVESTMENT COMPANY ACT OF 
1940, AND ENERGY POLICY AND CONSERVATION 
ACT OF 1975 


**e* ** * 


2. Paragraph (a) of §210.1-01 is amended to read as 
follows: 


§210.1-01 Application of Regulation S-X [17 CFR 
Part 210]. 


(a) This part (together with the Accounting Series 
Releases [Part 211 of this chapter]) sets forth the 
form and content of and requirements for financial 
statements required to be filed as a part of— 


(1) Registration statements under the Securities Act 
of 1933 [Part 239 of this chapter], except as 
otherwise specifically provided in the forms which 
are to be used for registration under this Act; 


(2) Registration statements under section 12 
[Subpart C of Part 249 of this chapter], annual or 
other reports under sections 13 and 15(d)[Subparts 
D and E of Part 249 of this chapter], and proxy and 
information statements under section 14 of the 
Securities Exchange Act of 1934 except as otherwise 
specifically provided in the forms which are to be 
used for registration and reporting under these 
sections of this Act; 


(3) Registration statements and annual reports filed 
under the Public Utility Holding Company Act of 
1935 [Part 259 of this chapter] by public utility 
holding companies registered under such Act; and 


(4) Registration statements and annual reports 
under the Investment Company Act of 1940 [Part 
274 of this chapter]. 


3. Articles 3 and 4 are amended by (1) redesignating 
the present Article 3 as Article 4, (2) redesignating 
the present §210.4-01 through §210.4-08 as 
§210.3A-01 through §210.3A-08, and (3) adding 
new “General Instructions as to Financial State- 
ments,” §210.3-01 through §210.3-16 as set forth 
below: 
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GENERAL INSTRUCTIONS AS TO 
FINANCIAL STATEMENTS 


These instructions specify the balance sheets and 
statements of income and changes in financial 
position to be included in disclosure documents 
prepared in accordance with Regulation S-X. Other 
portions of Regulation S-X govern the examination, 
form and content of such financial statements, 
including the basis of consolidation and the 
schedules to be filed. The financial statements 
described below shall be audited unless otherwise 
indicated. 


For filings under the Securities Act of 1933, attention 
is directed to §230.411(b) regarding incorpora- 
tion by reference to financial statements and to 
section 10(a)(3) of the Act regarding information 
required in the prospectus. 


For filings under the Securities Exchange Act of 
1934, attention is directed to §240.12b-23 
regarding incorporation by reference and §240.12b- 
36 regarding use of financial statements filed under 
other acts. 


§210.3-01 Consolidated balance sheets. 


There shall be filed, for the registrant and its 
subsidiaries consolidated, audited balance sheets 
as of the end of each of the two most recent fiscal 
years. 


lf the filing, other than a filing on Form 10-K or Form 
10, is made within 45 days after the end of the 
registrant's fiscal year and audited financial 
statements for the most recent fiscal year are not 
available, the balance sheets may be as of the end of 
the two preceding fiscal years and the filing shall 
include an additional balance sheet as of an interim 
date at least as current as the end of the registrant’s 
third fiscal quarter of the most recently completed 
fiscal year. 


The above instruction is also applicable to filings, 
other than on Form 10-K or Form 10, made after 45 
days but within 90 days of the end of the registrant’s 
fiscal year Provided That the following conditions are 
met: 


(1) The registrant files annual, quarterly and other 
reports pursuant to section 13 or 15(d) of the 
Securities Exchange Act of 1934 and all reports due 
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have been filed; 


(2) For the most recent fiscal year for which audited 
financial statements are not yet available the 
registrant reasonably and in good faith expects to 
report income, after taxes but before extra- 
ordinary items and cumulative effect of a change in 
accounting principle; and 


(3) For at least one of the two fiscal years 
immediately preceding the most recent fiscal year 
the registrant reported income, after taxes but 
before extraordinary items and cumulative effect of 
a change in accounting principle. 


For filings made after 45 days but within 90 days of 
the end of the registrant's fiscal year where the above 
conditions are not met, the filing must include the 
audited balance sheets required by the first 
paragraph of this rule. 


For filings made after 134 days subsequent to the 
end of the registrant's most recent fiscal year the 
filing shall also include a balance sheet as of an 
interim date within 135 days of the date of filing. 


Any interim balance sheet provided in accordance 
with the above requirements may be unaudited and 
need not be presented in great detail than is required 
by instructions to Form 10-Q. Notwithstanding the 
above requirements, the most recent interim 
balance sheet included in a filing shall be at least as 
current as the most recent balance sheet filed with 
the Commission on Form 10-Q. 


§210.3-02 Consolidated statements of income and 
changes in financial position. 


There shall be filed, for the registrant and its 
subsidiaries consolidated, audited statements of 
income and changes in financial position for each of 
the three fiscal years preceding the date of the most 
recent audited balance sheet being filed. 


In addition, for any interim period between the latest 
audited balance sheet and the date of the most 
recent interim balance sheet being filed, and for the 
corresponding period of the preceding fiscal year, 
statements of income and changes in financial 
position shall be provided. Such interim financial 
statements may be unaudited and need not be 
presented in greater detail than is required by 
instructions to Form 10-Q. 
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See also instructions under §210.3-06. 
§210.3-03 Balance sheets of the registrant. 


There shall be filed for the registrant and its 
predecessors audited balance sheets as of the same 
dates as the audited consolidated balance sheets 
required to be filed pursuant to §210.3-01. 


§210.3-04 Statements of income and changes in 
financial position of the registrant. 


There shall be filed for the registrant and its 
predecessors audited statements of income and 
changes in financial position for each of the three 
fiscal years preceding’the date of the most recent 
audited balance sheet being filed. 


§210.3-05 Omission of registrant's financial 
statements in certain cases. 


Notwithstanding §§210.3-03 and 3-04, the 
individual financial statements of the registrant may 
be omitted if (a) consolidated financial statements 
of the registrant and one or more of its subsidiaries 
are being filed and (b) the conditions specified in 
either paragraphs (1) or (2) of this section are met. 


(1) The registrant is primarily an operating company 
and all subsidiaries included in the consolidated 
financial statements being filed, inthe aggregate, do 


not have minority equity interests and/or 
indebtedness to any person other than the registrant 
or its consolidated subsidiaries in amounts which 
together exceed 5 percent of the total assets as 
shown by the most recent year and consolidated 
balance sheet. Indebtedness incurred in the 
ordinary course of business which is not overdue 
and which matures within one year from the date of 
its creation, whether evidenced by securities or not, 
and indebtedness of subsidiaries which is col- 
lateralized by the registrant by guarantee, pledge, 
assignment or otherwise are to be excluded for the 
purpose of this determination. 


(2) The registrant’s total assets, exclusive of 
investments in and advances to its consolidated 
subsidiaries, as would be shown by its most recent 
year-end balance sheet if it were filed, constitute 75 
percent or more of the total assets as shown by the 
most recent year-end consolidated balance sheet; 
and the registrant’s total sales and revenues, 
exclusive of interest and dividend received from or 
its equity in the income of the consolidated 
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subsidiaries, as would be shown by its income 
statement for the most recent fiscal year if it were 
filed, constitute 75 percent or more of the total sales 
and revenues shown by the most recent annual 
consolidated income statement. 


The basis for the omission of registrant’s financial 
statements shall be stated in the index of financial 
statements filed. 


§210.3-06 Instructions to 
requirements. 


income statement 


(a) The statements required shall be prepared in 
compliance with the applicable requirements of this 
Regulation. 


(b) If the registrant is engaged primarily (1) in the 
generation, transmission or distribution of 
electricity, the manufacture, mixing, transmission or 
distribution of gas, the supplying or distribution of 
water, or the furnishing of telephone or telegraph 
service; or (2) in holding securities of companies 
engaged in such businesses, it may at its option 
include statements of income and changes in 
financial position (which may be unaudited) for the 
twelve-month period ending on the date of the most 
recent balance sheet being filed, in lieu of the 
income statements for the interim periods specified. 


(c) If a period or periods reported on include 
operations of a business prior to the date of 
acquisition, or for other reasons differ from reports 
previously issued for any period, the statements 
shall be reconciled as to sales or revenues and net 
income in the statement or in a note thereto with the 
amounts previously reported; Provided, however, 
That such reconciliations need not be made (1) if 
they have been made in filings with the Commission 
in prior years or (2) the financial statements which 
are being retroactively adjusted have not previously 
been filed with the Commission or otherwise made 
public. 


(d) In connection with any unaudited statement for 
an interim period a statement shall be made that all 
adjustments necessary to a fair statement of the 
results for such period have been included. If all 
such adjustments are of anormal recurring nature, a 
statement to that effect shall be made; otherwise, 
there shall be furnished information describing in 
appropriate detail the nature.and amount of any 
adjustments other than normal recurring 
adjustments entering into the determination of the 
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results shown. 


(e) Disclosures regarding business segments 
required by generally accepted accounting 
principles (Statement of Financial Accounting 
Standards No. 14) shall be provided for each year for 
which an audited statement of income is presented. 
To the extent that the segment information 
presented pursuant to this instruction complies with 
the provisions of Item 1 of Regulation S-K, the 
disclosures may be combined by cross referencing 
to or from the financial statements. 


§210.3-07 Past successions to other businesses. 


If, during the period for which its income statements 
are required, the registrant has by purchase or 
pooling of interests succeeded to one or more 
businesses, the additions, eliminations and other 
changes effected in the succession shall be 
appropriately set forth in a note or supporting 
schedule to the balance sheets being filed, and, ifa 
purchase has been effected during the most recent 
fiscal year or in a subsequent period, pro forma 
statements of income reflecting the combined 
operations of the entities shall be furnished in 
columnar form for the latest fiscal year and any 
comparable interim periods. In addition, if any 
purchased business or businesses, singly or in the 
aggregate, had major significance in relation to the 
registrant, audited income statements, separate or 
combined as appropriate, for such business or 
businesses shall be filed for such periods prior tothe 
purchase as may be necessary when added to the 
time, if any, for which audited income statements 
after the purchase are filed to cover the equivalent of 
the period specified in §§210.3-02 and 3-04. The 
test of major significance shall be based on the tests 
used in the term “significant subsidiary” with 
substituted percentages (determined in comparison 
to the most recent annual consolidated financial 
statements of the registrant being filed) being 
utilized in relation to the period the businesses have 
been merged prior to the date of the registrant’s 
most recent audited balance sheet as follows: (1) for 
one full year or less, no substitution; (2) more than 
one but less than two full years, 25 percent; and (3) 
two full years or more, 45 percent. If financial 
statements for an acquired business would not be 
required in the year of acquisition, they would not be 
required subsequently. (See Release No. 33-4950 
with regard to audit requirements for such financial 
statements.) 
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This instruction shall not apply with respect to the 
registrant’s succession to the business of any totally 
held subsidiary or to the succession of one or more 
businesses if such businesses, considered in the 
aggregate, would not meet the test of a significant 
subsidiary. 


Information required by the foregoing instruction is 
not required to be included in a filing on Form 10-K. 


§210.3-08 Future successions to other businesses. 


(a) If, after the date of the most recent balance sheet 
filed pursuant to §210.3-01 or 3-03, the registrant by 
purchase or by pooling of interests has succeeded to 
or is about to succeed to one or more businesses or 
has acquired or is about to acquire an investment in 
a business the investment in which is required to be 
accounted for by the equity method, there shall be 
filed for such businesses financial statements, 
combined if appropriate, prepared in accordance 
with Regulation S-X. In addition, to reflect the 
succession to any businesses, there shall be filed in 
columnar form (1) a balance sheet of the registrant 
(or the registrant and its subsidiaries consolidated, if 
appropriate), (2) the balance sheets of the 
constituent businesses, (3) the changes to be 
effected in the succession, and (4) the pro formz 
balance sheet of the registrant giving effect to the 
plan of succession. There shall also be filed in 
columnar form pro forma statements of income for 
the periods for which the results of operations of the 
acquired business would have been included in the 
registrant’s income statement for a pooling of 
interests or would have been presented on a pro 
forma basis for a purchase had the succession 
occurred on the date of the latest balance sheet filed. 
By a note to the financial statements or otherwise, a 
brief explanation of the changes shall be given. 


(b) The acquisition of securities shall be deemed to 
be the acquisition of a business if such securities 
give control of the business or combined with 
securities already held give such control. In addition, 
the acquisition of securities which will extend the 
registrant's control of a business shall be deemed 
the acquisition of the business if any of the securities 
being registered hereunder are to be offered in 
exchange for the securities to be acquired. 


(c) No financial statements need to be filed, 
however, for any business acquired or to be acquired 
or for any business in which an investment acquire 
or to be acquired is required to be accounted for by 
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the equity method, from a totally held subsidiary. In 
addition, the statements of any one or more such 
businesses may be omitted if the businesses, 
considered in the aggregate, would not meet the test 
of a significant subsidiary; Provided That the 
statements of any business may not be omitted 
where any of the securities being registered are to be 
offered in exchange for securities representing such 
business or for assets of such business. 


Information required by the foregoing instruction is 
not required to be included ina filing on Form 10-K. 


§210.3-09 Financial statements of subsidiaries not 
consolidated and 50 percent or less owned persons. 


(a) Subject to §210.3A-03 regarding group financial 
statements and paragraphs (b) and (c) of this 
section, there shall be filed for each majority-owned 
subsidiary not consolidated and each 50 percent or 
less owned person for which the investment is 
accounted for by the equity method by the registrant 
or a consolidated subsidiary of the registrant the 
financial statements which would be required if 
each such subsidiary or other person were a 
registrant and were required to file financial 
statements. Insofar as practicable, these financial 
statements shall be as of the same dates or for the 
same periods as those of the registrant. 


(b) Summarized financial information. Notwith- 
standing paragraph (a) above, summarized 
information as to assets, liabilities and results of 
operations may be presented on an individual or 
group basis in notes to the financial statements for 
all subsidiaries not consolidated and 50 percent or 
less owned persons accounted for by the equity 
method, except such subsidiaries or 50 percent or 
less owned persons which are_ individually 
significant under the tests specified in paragraph (c) 
below. 


(c) Omission of financial statements required by 
paragraphs (a) and (b) above. Notwithstanding 
paragraphs (a) and (b), there may be omitted all 


financial statements of any one or more 
unconsolidated subsidiaries or 50 percent or less 
owned persons accounted for by the equity method, 
if in the aggregate (1) neither the registrant’s and its 
other subsidiaries’ investments in and advances to, 
nor their proportionate share of the total assets (after 
intercompany eliminations) of, such subsidiaries 
ind other persons exceed 10 percent of the total 
assets as shown by the most recent year-end con- 
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solidated balance sheet; (2) the total sales and 
revenues (after intercompany eliminations) of such 
subsidiaries or other persons, reduced to the 
percentages of equity interests held by the registrant 
and its subsidiaries in such subsidiaries and other 
persons, do not exceed 10 percent of the total sales 
and revenues as shown by the most recent annual 
consolidated income statement; and (3) the 
registrant's and its other subsidiaries’ equity in the 
income before income taxes and extraordinary 
items of the subsidiaries and other persons does not 
exceed 10 percent of such income of the registrant 
and consolidated subsidiaries for the most recent 
fiscal year; Provided That, if such income of the 
registrant and its consolidated subsidiaries for the 
last fiscal year is at least 10 percent lower than the 
average of such income for the last five fiscal years, 
such average income may be substituted in the 
determination. 


§210.3-10 Financial statements of affiliates whose 
securities collateralize an issue registered or being 
registered. 


(a) For each affiliate of the registrant whose 
securities constitute a substantial portion of the 
collateral for any class of securities registered or 
being registered, there shall be filed the financial 
statements that would be required if the affiliate 
were a registrant and required to file financial 
statements. However, statements need not be filed 
pursuant to this instruction for any person whose 
statements are otherwise filed with the registration 
statement on an individual, consolidated or 
combined basis. 


(b) For the purposes of this instruction, securities of 
a person shall be deemed to constitute a substantial 
portion of collateral if the aggregate principal 
amount, par value, or book value as shown by the 
books of the registrant, or market value, whichever is 
the greatest, of such securities equals 20 percent or 
more of the principal amount of the class secured 
thereby. 


§210.3-11 Financial statements of an inactive 
registrant. 


If a registrant is an inactive entity as defined below, 
the financial statements required by this regulation 
for purposes of reports pursuant to the Securities 
Exchange Act of 1934 may be unaudited. An inactive 
entity is one meeting all of the following conditions: 
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(a) Gross receipts from all sources for the fiscal year 
are not in excess of $100,000; 


(b) The registrant has not purchased or sold any of 
its own stock, granted options therefor, or levied 
assessments upon outstanding stock; 


(c) Expenditures for all purposes for the fiscal year 
are not in excess of $100,000; 


(d) No material change inthe business has occurred 
during the fiscal year, including any bankruptcy, 
reorganization, readjustment or succession or any 
material acquisition or disposition of plants, mines, 
mining equipment, mine rights or leases; and 


(e) No exchange upon which the shares are listed, or 
governmental authority having jurisdiction, requires 
the furnishing to it or the publication of audited 
financial statements. 


§210.3-12 Age of financial statements at effective 
date of registration statement or at mailing date of 
proxy statement. 


If the financial statements in a filing are as of a date 
135 days or more prior to the date the filing is 
expected to become effective or proposed mailing 
date in the case of a proxy statement, the financial 
statements shall be updated, except as specified in 
the following paragraphs, with a balance sheet as of 
an interim date within 135 days and with statements 
of income and changes in financial position for the 
interim period between the end of the most recent 
fiscal year and the date of the interim balance sheet 
provided and for the corresponding period of the 
preceding fiscal year. Such interim financial 
statements may be unaudited and need not be 
presented in greater detail than is required by 
instructions to Form 10-Q. Notwithstanding the 
above requirements, the most recent interim 
financial statements shall be at least as current as 
the most recent financial statements filed with the 
Commission on Form 10-Q. 


Where the anticipated effective date of a filing, or in 
the case of a proxy statement the proposed mailing 
date, falls within the period after 45 days but within 
90 days of the end of the fiscal year and the 
registrant meets the conditions prescribed under 
§210.3-01, the filing need not include financial 
statements more current than as of the end of the 
third fiscal quarter of the most recently completed 
fiscal year provided the audited financial statements 
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for such fiscal year are not available. A registrant not 
meeting the conditions prescribed under §210.3-01 
shall include in the filing audited financial 
statements for the most recent fiscal year. 


Where a filing is made near the end of a fiscal year 
and audited financial statements for that fiscal year 
are not included in the filing, the filing shall be 
updated with such audited financial statements if 
they become available prior to the anticipated 
effective date, or proposed mailing date in the case 
of a proxy statement. 


§210.3-13 Filing of other financial statements in 
certain cases. 


The Commission may, upon the informal written 
request of the registrant, and where consistent with 
the protection of investors, permit the omission of 
one or more of the financial statements herein 
required or the filing in substitution therefor of 
appropriate statements of comparable character. 
The Commission may also by informal written notice 
require the filing of other financial statements in 
addition to, or in substitution for, the statements 
herein required in any case where such statements 
are necessary or appropriate for an adequate 
presentation of the financial condition of any person 
whose financial statements are required, or whose 
statements are otherwise necessary for the 
protection of investors. 


§210.3-14 Special instructions for real 
operations to be acquired. 


estate 


lf, during the period for which income statements 
are required, the registrant (a) has acquired one or 
more properties which in the aggregate are 
significant, or (b) since the date of the latest balance 
sheet required has acquired or proposes to acquire 
one or more properties which in the aggregate are 
significant, the following shall be furnished with 
respect to such properties: 


(1) Audited income statements, for the three most 
recent fiscal years, which shall exclude items not 
comparable to the proposed future operation of the 
property such as mortgage interest, leasehold 
rental, depreciation, corporate expenses and 
Federal and state income taxes. Earnings per unit 
shall not be given in these statements. 


(2) If the property is to be operated by the registrant, 
there shall be furnished a statement showing the 
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estimated taxable operating results of the registrant 
based on the most recent twelve month period 
including such adjustments as can be factually 
supported. If the property is to be acquired subject to 
a net lease the estimated taxable operating results 
shall be based on the rent to be paid for the first year 
of the lease. In either case, the estimated amount of 
cash to be made available by operations shall be 
shown. There shall be stated in an introductory 
paragraph the principal assumptions which have 
been made in preparing the statements of estimated 
taxable operating results and cash to be made 
available by operations. 


(3) If appropriate under the circumstances, there 
shall be given in tabular form for a limited number of 
years the estimated cash distribution per unit 
showing the portion thereof reportable as taxable 
income and the portion representing a return of 
capital together with an explanation of annual 
variations, if any. If taxable net income per unit will 
become greater than the cash available for 
distribution per unit, that fact and approximate year 
of occurrence shall be stated, if significant. 
Information called for by the foregoing instruction is 
not required to be included in filings on Form 10-K. 


§210.3-15 Special 
investment trusts. 


provision as to real estate 


In lieu of the income statements required by §210.5- 
03 there shall be filed statements of income and 
expense and statements of realized gain or loss on 
properties and investments which shall generally 
conform with the requirements of §§210.6-04 and 6- 
05. In place of the balance sheet caption prescribed 


by §210.5-02.31(a)(3) there shall be shown 
separately (a) the balance of undistributed net 
income and (b) accumulated net realized gain or 
loss on investments, and the statements of other 
stockholders’ equity shall generally conform to the 
requirements of §210.6-07. 


The trust’s status as a “real estate investment trust” 
under applicable provisions of the Internal Revenue 
Code as amended shall be stated in a note referred to 
in the appropriate statements. Such note shall also 
indicate briefly the principal present assumptions 
on which the trust has relied in making or not making 
provisions for Federal income taxes. 


The tax status of distributions per unit shall be stated 


(e.g., ordinary income, capital gain, return of 
capital). 
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§210.3-16 Reorganization of registrant. 


(a) If, during the period for which its income 
statements are required, the registrant has emerged 
from a reorganization in which substantial changes 
occurred in its asset, liability, capital shares, other 
stockholders’ equity or reserve accounts, a brief 
explanation of such changes shall be set forth in a 


note or supporting schedule to the balance sheets 
filed. 


(b) If the registrant is about to emerge from such a 
reorganization, there shall be filed, in addition to the 
balance sheets of the registrant otherwise required, 
a balance sheet giving effect to the plan of 
reorganization. These balance sheets shall be set 
forth in such form, preferably columnar, as will show 
in related manner the balance sheet of the registrant 
prior to the reorganization, the changes to be 
effected in the reorganization and the balance sheet 
of the registrant after giving effect to the plan of 
reorganization. By a footnote or otherwise a brief 
explanation of the changes shall be given. 


PART 239—FORMS PRESCRIBED UNDER THE 
SECURITIES ACT OF 1933 


* eK K 


1. Form S-1 is amended by deleting Instructions as 
to Financial Statements and revising Item 19 toread 
as follows: 


§239.11 Form S-1, registration statement under the 
Securities Act of 1933. 


* eK K XK 


Item 19. Financial Statements and Supplementary 
Data 


Include in the prospectus the financial statements 
required by Regulation S-X and the supplementary 
financial information required by Item 12 of 
Regulation S-K. Although all schedules required by 
Regulation S-X are to be included in the registration 
statement, all such schedules other than those 
prepared in accordancewith Rules 12-15, 12-28 and 
12-29 of the Regulation may be omitted from the 
prospectus. 


2. Form S-2 is amended by revising Item 13 to read 
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as follows: 


§239.12 Form S-2, for shares of certain corporations 
in the development stage. 


* * KX KX * 


Item 13. Financial Statements and Supplementary 
Data 


Include in the prospectus the financial statements 
required by Regulation S-X and the supplementary 
financial information required by Item 12 of 
Regulation S-K. Although all schedules required by 
Regulation S-X are to be included in the registration 
statement, all such schedules may be omitted from 
the prospectus. 


3. Form S-3 is amended by revising Item 12 to read 
as follows: 


§239.13 Form S-3, for shares of mining corporations 
in the development stage. 


* * KK 


Item 12. Financial Statements and Supplementary 
Data 


Include in the prospectus the financial statements 
required by Regulation S-X and the supplementary 
financial information required by Item 12 of 
Regulation S-K. Although all schedules required by 
Regulation S-X are to be included in the registration 
statement, all such schedules may be omitted from 
the prospectus. 


4. Form S-11 is amended by deleting Instructions to 
Financial Statements and revising Item 24 to read as 
follows: 


§239.18 Form S-11, for registration under the 
Securities Act of 1933 of securities of certain real 
estate companies. 


Item 24. Financial Statements and Supplementary 
Data 
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Include in the prospectus the financial statements 
required by Regulation S-X and the supplementary 
financial information required by Item 12 of 
Regulation S-K. Although all schedules required by 
Regulation S-X are to be included in the registration 
statement, all such schedules other than those 
prepared in accordance with Rules 12-12, 12-28 and 
12-29 of the Regulation may be omitted from the 
prospectus. 


5. Form S-7 is amended by deleting Item 6 and 
revising Item 11 to read as follows: 


§239.26 Form S-7, for registration under the 
Securities Act of 1933 of securities of certain 
issuers. 


Item 11. Financial Statements and Supplementary 
Data 


Include in the prospectus all financial statements 
required by Regulation S-X and the supplementary 
financial information required by Item 12 of 
Regulation S-K. All schedules may be omitted from 
the registration statement except those prepared in 
accordance with rules 12-15, 12-28 and 12-29 
which shall be included in the prospectus. 


PART 249—FORMS, SECURITIES EXCHANGE ACT 
OF 1934 


1. Form 10 is amended by deleting Instructions to 
Financial Statements and adding a new Item 17 to 
read as follows: 


§249.210 Form 10, general form for registration of 
securities pursuant to section 12(b) or (g) of the 
Securities Exchange Act of 1934. 


* KX KK K 


Item 17. Financial Statements and Supplementary 
Data 


Include in the registration statement all financial 
statements required by Regulation S-X and the 
supplementary financial information required by 
Item 12 of Regulation S-K. 
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2. Form 10-K is amended by deleting the 
Instructions as to Financial Statements and revising 
the present Item 12.See technical amendments in 
the concurrent release on revision of Form 10-K 
(Securities Act Release No. 6231. 


3. Form 11-K is amended by revising paragraph (b) 
of the “Instructions as to Financial Statements” to 
read as follows: 


§249.311 Form 11-K, for annual reports of employee 
stock purchase, savings and similar plans pursuant 
to section 15(d) of the Securities Exchange Act of 
1934. 


(b) An audited statement of income and changes in 
plan equity for each of the latest three fiscal years of 
the plan (or such lesser period as the plan has been 
in existence). 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


* eK K * 


1. Section 240.14a-3 is amended by revising 
paragraphs (b)(1), (b)(2) and (b)(3). For revision to 
paragraph (b)(3), see concurrent Securities Act 
Release No. 6233. Paragraphs (b)(1) and (b)(2) are 
revised to read as follows: 


§240.14a-3 Information to be furnished to security 
holders. 


| atilladles 


(1) The report shall include, for the registrant and its 
subsidiaries consolidated, audited balance sheets 
as of the end of each of the two most recent fiscal 
years and audited statements of income and 
changes in financial position for each of the three 
most recent fiscal years prepared in accordance 
with Regulation S-X (Part 210 of this chapter), except 
that the provisions of Article 3, other than §210.3- 
06(e), shall not apply and only substantial 
compliance with Articles 6, 7, 7A and 9 is required. 
Any financial statement schedules or exhibits or 
separate financial statements which may otherwise 
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be required in filings with the Commission may be 
omitted. Investment companies registered under 
the Investment Company Act of 1940 need include 
financial statements only for the last fiscal year. If 
the financial statements of the registrant and its 
subsidiaries consolidated in the annual report filed 
or to be filed with the Commission are not required to 
be audited, the financial statements required by this 
paragraph may be unaudited. NOTE: Information 
required by §210.4-10(k)(1) through (4) of 
Regulation S-X, applicable to oil and gas companies, 
is to be included as part of the financial statements 
included in the report. In addition, the oil and gas 
information required by §210.4-10(k)(5) through 
(8) of Regulation S-X, which may be reported as 
supplemental information accompanying the 
financial statements, shall be included in the report. 


(2) Financial statements and notes thereto shall be 
presented in roman type at least as large and as 
legible as 10-point modern type. If necessary for 
convenient presentation, the financial statements 
may be in roman type as large and as legible as 8- 
point modern type. All type shall be leaded at least 2- 
point. 


(2) Section 240.14a-101 is amended by revising 
Item 15 of Schedule 14A to read as follows: 


§240.14a-101 Schedule 14A. Information required 
in proxy statement. 


* eK KK 


Item 15. Financial statements and supplementary 
data. 


If action is to be taken with respect to any matter 
specified in Item 12, 13 or 14 above, furnish the 
financial statements required by Regulation S-X and 
the supplementary financial information required by 
Item 12 of Regulation S-K. One copy of the definitive 
proxy statement filed with the Commission shall 
include a manually signed copy of the accountant’s 
certificate. 


The financial statements of an acquired company 
not subject to the reporting provisions of the 
Exchange Act required to be furnished pursuant to 
Regulation S-X shall be certified to the extent 
practicable. However, if the proxy statement is to be 
included in a filing on Form S-14 and if any of the 
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securities are to be reoffered to the public by any 
person who is deemed to be an underwriter thereof, 
within the meaning of Rule 145(c), the financial 
statements of the acquired business must be 
certified for three years or must comply with the 
requirements of Securities Act Release No. 4950. 


Notwithstanding the provisions of Regulation S-X, no 
schedules other than those prepared in accordance 
with Rules 12-15, 12-28 and 12-29 ofthat regulation 
need be furnished in the proxy statement. 


Parent company only financial statements are not 
required to be furnished unless necessary to make 
the financial statements not misleading. 


** eK * 


3. Section 240.14c-3 is amended by revising 
paragraphs (a)(1), (a)(2) and (a)(3). For revision to 
paragraph (a)(3), see concurrent Securities Act 
Release No. 6233. Paragraphs (a)(1) and (a)(2) are 
revised to read as follows: 


§240.14c-3 Annual report to be furnished security 
holders. 


(a) *** 


(1) The report shall include, for the registrant and its 
subsidiaries consolidated, audited balance sheets 
as of the end of each of the two most recent fiscal 
years and audited statements of income and 
changes in financial position for each of the three 
most recent fiscal years prepared in accordance 
with Regulation S-X (Part 210 of this chapter), except 
that the provisions of Article 3, other than §210.3- 
O6(e), shall not apply and only substantial 
compliance with Articles 6, 7, 7A and 9 is required. 
Any financial statement schedules or exhibits or 
separate financial statements which may otherwise 
be required in filings with the Commission may be 
omitted. Investment companies registered under 
the Investment Company Act of 1940 need include 
financial statements only for the last fiscal year. If 
the financial statements of the registrant and its 
subsidiaries consolidated in the annual report filed 
or to be filed withthe Commission are not required to 
be audited, the financial statements required by this 
paragraph may be unaudited. 


NOTE: Information required by §210.4-10(k)(1) 
through (4) of Regulation S-X, applicable to oil and 
gas companies, is to be included as part of the 
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financial statements included in the report. In 
addition, the oil and gas information required by 
§210.4-10(k)(5) through (8) of Regulation S-X, 
which may be reported as supplemental information 
accompanying the financial statements, shall be 
included in the report. 


(2) Financial statements and notes thereto shall be 
presented in roman type at least as large and as 
legible as 10-point modern type. If necessary for 
convenient presentation, the financial statements 
may be in roman type as large and as legible as 8- 
point modern type. All type shall be leaded at least 2- 
point. 


PART 231—INTERPRETATIVE RELEASES 
RELATING TO THE SECURITIES ACT OF 1933 AND 
GENERAL RULES AND REGULATIONS 
THEREUNDER 


Guide 23, “Current Financial Statements and 
Related Data,” of Guides for Preparation and Filing of 
Registration Statements [17 CFR 231.4936] is 
deleted. 


These amendments are adopted pursuant to 
authority in Sections 6, 7, 8, 10 and 19(a) [15 U.S.C. 
77f, 77g, 77h, 77}, 77s] ot the Securities Act of 1933; 
Sections 12, 13, 15(d) and 23(a) [15 U.S.C. 78], 
78m, 780(d), 78w] of the Securities Exchange Act of 
1934; Sections 5(b), 14 and 20(a) [145 U.S.C. 79e, 
79n, 79t] of the Public Utility Holding Company Act 
of 1935; and Sections 8, 30, 31(c) and 38(a) [15 
U.S.C. 80a-8, 80a-29, 80a-30(c) and 80a-37(a)] of 
the Investment Company Act of 1940. Pursuant to 
Section 23(a)(2) of the Securities Exchange Act, the 
Commission has considered the impact of these 
amendments on competition and is not aware of any 
burden that they would impose on competition. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6235/September 2, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11327/September 2, 1980 


PROPOSED COMPREHENSIVE REVISION TO 
SYSTEM FOR REGISTRATION OF SECURITIES 
OFFERINGS 


ACTION: Proposed rulemaking. 


SUMMARY: The Commission is publishing for 
comment three proposed new forms to be used to 
register offerings of securities under the Securities 
Act of 1933. This action represents another major 
step in the Commission’s efforts to integrate the 
disclosure systems under the various federal 
securities laws and to simplify and streamline the 
disclosure requirements imposed under those 
systems. The three new forms proposed today would 
constitute the basic disclosure document format for 
most Securities Act registration, with different levels 
of disclosure and delivery requirements applicable 
for different levels of companies registering 
offerings of securities. 


SEPTEMBER 16, 1980 


DATE: Comments should be submitted on or before 
January 15, 1981. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-849. All comments 
received will be available for public inspection and 
copying in the Commission’s Public Reference 
Room, 1100 L Street N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Mary 
Margaret W. Hammond (202) 272-3059, Bruce S. 
Mendelsohn (202) 272-2589, or Catherine Collins 
McCoy (202) 272-2589, Office of Disclosure Policy, 
Division of Corporation Finance, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The 
Commission is proposing three new registration 
statement forms to be used to register offerings of 
securities under the Securities Act of 1933 (the 
“Securities Act”) [15 U.S.C. 77a et seq. ]. These three 
forms, denominated Forms A, B and C for proposal 
purposes, would replace the most widely used 
existing registration statement forms and would 
constitute the basic framework for Securities Act 
registration.! 


This proposal should be considered together with a 
number of final rulemaking actions also announced 
today. Those actions are: (1) the adoption of 





‘lf proposed Forms A, B and C were adopted by the 
Commission the following forms would be 
rescinded: Form S-1 (17 CFR 239.11); Form S-2 (17 
CFR 239.12); Form S-7 (17 CFR 239.26); and Form 
S-16 (17 CFR 239.27). 
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amendments to Form 10-K (17 CFR 249.310), Rule 
14a-3 (17 CFR 240.14a-3), and Regulation S-K (17 
CFR 229.20) to reduce certain regulatory burdens 
thereunder and to facilitate the integration of 
disclosure systems; (2) the adoption of 
amendments to Regulation S-X (17 CFR Part 210) to 
establish uniform financial statement instructions 
for certain forms and reports required to be filed 
pursuant to the Securities Act and the Securities 
Exchange Act of 1934 (the “Exchange Act”) [15 
U.S.C. 78a et seq. J; (3) the adoption of amendments 
to Regulation S-X to eliminate, to the extent possible, 
the differences between the requirements of that 
regulation and the requirements of generally 
accepted accounting principles (“GAAP”); and (4) 
the adoption of Form S-15 (17 CFR 239.29), a new 
simplified form for the registration of securities 
issued in certain types of business combination 
transactions. These four rulemaking actions 
(Securities Act Release Nos. 6231, 6232, 6233, and 
6234, respectively, September 2, 1980) were 
published for comment in January 1980? and 
constituted a major effortto achieve a simplified and 
integrated disclosure system. The new Securities 
Act registration framework being proposed today 
builds up that effort and implements its objectives 
for simplifying and streamlining Securities Act 
disclosure requirements. 


The framework contemplates dividing issuers into 
three categories.* The category to which an issuer 
belongs would determine the extent to which 
previously disseminated information would also be 
required to be presented in the prospectus or 
otherwise delivered to potential investors. Because 
of its prior impact on the market and to ensure its 
accuracy, information not actually delivered would 
be incorporated by reference. 


Proposed Forms A, B, and C are designed to work as 
a coordinated system using standard disclosure 
requirements for the registration of securities under 
the Securities Act.* Form A, which is analogous to 
existing Form S-16 and is to be used by companies 
widely followed by the market, serves as the initial 
repository of the uniform disclosure item 
requirements. |n this respect, Forms B andC refer to 
Form A for much of their content. Form A itself calls 
for very little prospectus disclosure and would 
primarily entail incorporation by reference from 
Exchange Act information. Form B provides an 
option to allow companies to incorporate certain 
information and either to deliver the annual report to 
security holders or to present substantially 
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equivalent disclosure in the prospectus. FormC isa 
streamlined Form S-1 and provides for very little 
incorporation by reference. 


The proposed three forms represent a detailed 
implementation of the approach adumbrated by the 
Commission in January. The Commission believes 
that the new Securities Act system which would be 
implemented by adoption of the forms should 
reduce unnecessary costs and burdens of 
registration to issuers without attendant losses inthe 
quality of information flowing to investors. By taking 
advantage of existing, high quality Exchange Act 
disclosure documents wherever possible, the 
approach embodied in these proposed Securities 
Act forms integrates the disclosure systems under 
the two Acts. By eliminating unnecessary disclosure 
items and by making those retained uniform 
wherever possible, these proposed forms should 
greatly simplify registration of securities under the 
Securities Act. 


This release contains a genera! discussion of the 
fundamental questions integration poses; the 
legislative and administrative background of the 
integration proposa!s published today; and the 
current characteristics ofthe securities markets and 
of the technology of information dissemination 


which also contributed to shape the proposals. This 
introductory discussion is followed by a detailed 
synopsis of the proposed forms to assist in a better 
understanding of their provisions. 





*Securities Act Release Nos. 6176, 6179, 6178 and 


6177 (January 15, 1980) [45 FR 5972, 5934, 5943 
and 5963]. 


sThe classification of issuers is based on such 
factors as longevity of reporting pursuant to the 
requirements of the 1934 Act, dissemination and 
professional analysis of such information, and 
financial stability. 


“However, the forms which are presently available 
for certain specialized offerings of securities, such 
as Forms S-8 (17 CFR 239.16b), S-11 (17 CFR 
239.18), S-14 (17 CFR 239.23) and S-15 (17 CFR 
293.29) will continue to be available for the 
foreseeable future. Also, appropriate accommoda- 
tion for the special needs of smal! business, as in 
Form S-18 (17 CFR 239.28), will continue. 
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|. Integration 


The Commission’s integration program involves a 
comprehensive evaluation of the disclosure policies 
and procedures underlying the Securities Act of 
1933 and the Securities Exchange Act of 1934 witha 
view toward integrating the information systems 
under those Acts so that investors and the 
marketplace are provided meaningful, non- 
duplicative information periodically and when 
securities are sold to the public, while the costs of 
compliance for public companies are decreased. 


The shape of the program will be influenced by the 
answers to two fundamental questions: 


(1) What information is material to investment 
decisions in the context of public offerings of 
securities; and 


(2) Under what circumstances and in what form 
should such material information be disseminated 
and made available by companies making public 
offerings of securities to the various participants in 
the capital market system? 


The task of identifying what information is material 
to investment and voting decisions is a continuing 


one in the field of securities regulation. Integration, 
as aconcept, involves aconclusion as to equivalency 
between transactional (Securities Act) and periodic 
(Exchange Act) reporting. If a subject matter is 
material information (other than a description of the 
transaction itself), then it will be material both in the 
distribution of securities and to the trading markets. 
Moreover, requirements governing the description 
of such subject matters should be the same for both 
purposes. As an example, if a management's 
discussion of the financial statements is important 
for transactions involving distributions, then it would 
also be equally important for an informed trading 
market. Thus, both prospectuses and periodic 
reports should take this information into account. 
Also, the requirements for its content should be 
essentially the same. This principle of equivalency 
has led to the development and expansion of 
Regulation S-K, a technical device designed to state 
in one place uniform requirements which both 
Securities Act and Exchange Act items incorporate 
by reference. It also has led to increasing the quality 
of reports under the Exchange Act, a trend that 
started in 1970 when Form 10 was amended.® 


Integration consists, however, of more than just the 
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notion of equivalency of reportable material 
information under both Acts. It involves answers to 
the second question posed above: Under what 
circumstances and to whom should this information 
be made available? Equivalency alone might be read 
to suggest that all the information contained, for 
example, in a Form 10-K should also be reiterated in 
all prospectuses. 


However, the concept of integration also proceeds 
from the observation that information is regularly 
being furnished to the market through periodic 
reports under the Exchange Act. This information is 
evaluated by professional analysts and other 
sophisticated users, is available to the financial 
press and is obtainable by any other person who 
seeks it for free or at nominal cost. To the extent that 
the market accordingly acts efficiently, and this 
information is adequately reflected in the price of a 
registrant's outstanding securities, there seems little 
need to reiterate this information in a prospectus in 
the context of a distribution. The fact of market 
availability of information for sophisticated users 
also allows the exploration of other values in addition 
to cost reductions afforded through non-duplication: 
in particular, readability and effective 
communication in specific contexts. 


Set forth below as additional background 
information for these proposals is a review of the 
evolution of the Securities Act and the Exchange Act; 
the nature of and participants in the securities 
marketplace, and recent technological advances. 


A. Background 
1. The Law 


The Securities Act and the Exchange Act were 
enacted as separate legislation and in response to 
different needs. The Securities Act was intended to 
prevent frauds in the sale of securities by providing 
full and fair disclosure in the context of public 





5Securities Exchange Act Release No. 8996 (October 
14, 1970) [35 FR 16537]. These revisions were 
proposed in Securities Exchange Act Release No. 
8681 (September 15, 1969) [34 FR 14236] in 
response to recommendations of the “Report and 
Recommendations to the Securities and Exchange 
Commission from the Disclosure Policy Study, 
Disclosure to Investors, A Reappraisal of Admin- 
istrative Policies under the 1933 and 1934 Acts” 
(March 1969) [the “Wheat Report”]. 
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offerings of securities.° The Exchange Act was 
enacted to regulate brokers and dealers and 
securities markets.’ The disclosure framework of the 
Exchange Act contemplated in 1934 pertained 
primarily to classes of securities traded on stock 
exchanges. While both statutes were designed to 
provide disclosure to investors and the marketplace, 
the framework of the Securities Act was transaction 
oriented, i.e., the focus was upon the public offering 
of securities by any company. The framework of the 
Exchange Act was status oriented, i.e., the focus was 
upon issuers with a class of securities listed and 
traded on an exchange. Also, the two frameworks 
operated independently. Information required inthe 
Securities Act context was not modified because of 
the existence of Exchange Act reporting and was 
only triggered by public offerings at varying times. 


While the disparate orientations of the two statutes 
still exist, the gap between the disclosure 
frameworks has significantly narrowed since 1954. 
In 1936, Section 15(d) was added to the Exchange 
Act to provide that under certain circumstances the 
continuous reporting system would apply to unlisted 
companies with respect to classes of their securities 
for which a registration statement had become 
effective under the Securities Act. Thus, Section 
15(d) expanded investor protection under the 
Exchange Act to the over-the-counter market, but 
only on a fragmentary basis. 


The disparity between Exchange Act disclosure 
requirements for listed and unlisted classes of 
securities was not resolved until the passage of the 
Securities Acts Amendments of 19648 which 
brought many more companies into the continuous 
reporting system of the Exchange Act.’ With the 
passage of Section 15(d) and the 1964 
amendments, all issuers of a certain size and issuers 
with certain characteristics selling securities to the 
public pursuant to an effective registration 
statement were subjected to the registration and 
reporting obligations of the Exchange Act.?° It is 
estimated that over 9,000 companies are now 


required to file periodic reports under the Exchange 
Act. 


These amendments not only closed a gap under the 
Exchange Act, but also narrowed the gap between 
the disclosure framework under the Securities Act— 
information concerning the issuer and the 
transaction given only in the context of the public 
offering—and that under the Exchange Act— 
continuous disclosure about the issuer. Milton 


1178/SEC DOCKET 


Cohen, a principal advocate of the concept of 
integration, opined that the disclosure frameworks 
under the Acts would have been quite different— 
and perhaps more congruent—if they “had been 
enacted in opposite order, or had been enacted as a 
single, integrated statute—that is, if the starting 
point had been a statutory scheme of continuous 
disclosures covering issuers of actively traded 
securities and the question of special disclosure in 
connection with public offerings had then been 





*The Act also contains broad liability sections which 
were intended to have the prophylactic effect of 
preventing such frauds. See, e.g., Section 11 of the 
Securities Act of 1933 [15 U.S.C. 77k]. 


7In addition to these purposes, the 1934 Act also 
established the continuous disclosure system 
whereby companies subject to certain provisions of 
the Act are required to file periodic reports. See 
Section 13 of the Securities Exchange Act of 1934 
[15 U.S.C. 78m]. 


SPub. L. No. 88-467, 78 Stat. 566 (1964). 


*Prior to these amendments, issuers could delist 
their securities from the exchange on which they 


were traded and thereby avoid the 1934 Act 
reporting requirements. This simple method of 
thwarting any Commission effort to upgrade the 
quality of Exchange Act reports was therefore 
blocked. Prior to 1964, however, Section 15(d) ofthe 
Exchange Act did provide that all registration 
statements filed under the Securities Act contain an 
undertaking by the registrant to comply with the 
reporting requirements of Section 13. However, the 
undertaking became operative and the reports were 
required only when the value of the securities 
offered plus the value of all other outstanding 
securities of the same class equalled at least $2 
million. The duty to file such reports was suspended 
if, and for as long as, the value of the securities 
outstanding was reduced to less than $1 million or 
the issuer had become subject to an equivalent 
reporting requirement. 


The Securities Acts Amendments of 1964, Pub. L. 
No. 88-467, 78 Stat. 566 (1964), added Section 
12(g) to the Act which requires issuers with total 
assets exceeding $1,000,000 and a class of equity 
security held of record by five hundred or more 
persons, to comply with the Act’s continuous 
reporting provisions. 
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faced in this setting.”'! In large part, the 
Commission's efforts will attempt to redress this 
legislative anomaly by establishing an integrated 
system of disclosure which will provide investor 
protection both in public offerings and in the 
securities markets, at a minimum burden to public 
companies. 


2. Nature of the Securities Markets 


The basic issues relating to Securities Act 
disclosure, i.e., the type of information that should 
be available and the dissemination of that 
information, must also be considered in light of the 
composition of today’s markets. The participants in 
the markets, and therefore the users of the 
information made available to the markets, are 
varied and have correspondingly varied needs. They 
include the professional analyst, the institutional 
investor, the financial press, and the individual 
investor. 


The professional analysts, widespread throughout 
the country, constantly digest and synthesize 
market and company-specific information. These 
professionals use, and often implore the 
Commission to require, increasingly complex and 
sophisticated information. The influx of institutional 
investors, and their financial advisors, also 
contributes to the constituency for technical but 
important statistical data. To a large extent, these 
professionals act as essential conduits in the flow of 
information to the ordinary investor and as 
intermediaries acting on behalf of participants in 
collective investment media. 


In addition, this country has a uniquely active and 
responsive financial press which facilitates the 
broad dissemination of highly timely and material 
company-oriented information to a vast readership. 
The information needs of the individual investor 
must be considered in this context, recognizing that 
information reaches the individual investor through 
both direct and indirect routes. 2 


It is incumbent upon the Commission to consider 
the entire community of users of company 
information in developing the proposed system and 
its model information package and to maintain a 
balance between the needs of the more and less 
sophisticated users. 


3. Technological Advances 
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The instant proposals are also evidence of an 
awareness by the Commission of the increasingly 
easy availability of Exchange Act information 
through improved technological means. 
Computerization and electronics are progressing to 
such a level that information necessary to trading 
markets is becoming available on a timely and 
inexpensive basis. Additionally, a large volume of 
such information can be synthesized, analyzed and 
presented quickly and in almost any format desired 
by the user. 


The system of public dissemination of Exchange Act 
information has improved dramatically in recent 
years. The Commission now employs an outside 
contractor to microfiche all filed reports. This 
microfiche is produced not only for the 
Commission’s use, but also for the subscribers of 
private services. Such subscribers include 
individual and institutional investors, law firms, 
corporations and other specialized financial 
research services. The microfiche covers the entire 
Exchange Act reporting system, is becoming more 
timely, and is relatively inexpensive. Should 
subscribers wish to extract only certain financial 
data or information regarding insiders or litigation, 
for instance, they may also subscribe to on-line 
computer data base systems which will provide such 
information. Financial research services break down 
this acquired information into a myriad array of 
informational matrices depending upon either the 
purposes of the users’ research or the ultimate 
users’ needs. Also developed inthe last few years are 
magnetic tape systems which will extract numerous 
data items on a particular company and provide the 
user with a long-term historic view of such company 
by carrying this information back five to twenty 
years. The services bureaus which buy and sell 
Exchange Act information, either directly from the 





See Cohen, “Truth in Securities” Revisited, 79 
Harv. L. Rev. 1340, 1341 (1966). 


12For a more complete discussion of various market 
participants and their respective roles in the 
dissemination of information to the investment 
decisionmakers, see “The Report of the Advisory 
Committee on Corporate Disclosure to the Securities 
and Exchange Commission” Committee Print 95-29, 
House Committee on Interstate and Foreign 
Commerce, 95th Cong., Ist Sess. at 1-304 
(November 3, 1977) [the “Advisory Committee 
Report”]. 
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Commission’s contractor or through other 
information providers, furnish the market with 
sophisticated research which is further 
disseminated to broker dealers and investment 
advisers and through them, to the public at large. 


B. Materiality of Disclosure Under the Securities Act 


As noted above, the determination of what 
information is material to an investment decision in 
the context of a public offering is a critical question 
in establishing an integrated system of disclosure. 
Prior to the adoption of Regulation S-K (17 CFR 
229.20) in December, 1977, there were disparate 
informational requirements between Securities Act 
registration forms and Exchange Act reporting 
forms. Regulation S-K reflects the perception of 
equivalency discussed above—that information 
necessary for investment or voting decisions (other 
than that relating to the transaction itself) should be 
similar for distribution and for trading markets. With 
that acknowledgement, the Commission is in a 
position to develop what information is material, 
then to shift to determine under what circumstances 
this information must be reiterated in a prospectus. 


Regulation S-K has been designed as the repository 
for the Commission’s requirements for standard and 
integrated disclosure requirements. In December 
1977, the Commission adopted Items 1 and 2 of 
Regulation S-K, the first significant steps in 
achieving standard disclosure under both Acts.!? In 
the following year, Items 3 through 6 were added as 
an express response to the suggestions of the 
Advisory Committee.'* The Regulation represented 
the first step in the definition of that company 
information which is material to an investment or 
voting decision, whether that decision is under the 
purview of the Securities Act or the Exchange Act. 
Accordingly, the multiplication of disclosure item 
requirements in Regulation S-K is a recognized 
prerequisite to full integration of the registration and 
reporting requirements under the two Acts. 
Consequently, in addition to the present Regulation 
S-K items pertaining to disclosures regarding an 
issuer’s business, property, directors and executive 
officers, their remuneration and security ownership, 
and legal proceedings, the Commission has adopted 
six more item requirements.!> These new items will 
ensure uniform disclosure under both Acts of 
information regarding market price of the issuer's 
common stock, selected financial data, 
management's discussion and analysis of the 
issuer's financial condition, supplementary 
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financial information, and exhibits. It is anticipated 
that Regulation S-K will develop in time to 
encompass further disclosure requirements. 


C. Dissemination and Availability of Disclosure 


The second major issue, concerning under what 
circumstances and to whom the various elements of 
the disclosure package should be made available, 
has been addressed to some extent during the 
promulgation and subsequent amendments of 
Forms S-7, S-16, S-8, S-14, and S-15.'* The goals of 
the Commission in this area have been to: (1) avoid 
duplicative disclosure wherever possible; (2) 
provide appropriate information for each type of 
market participant; and (3) foster readability and 
effective Communication wherever possible. 
Duplicative disclosure stems from similar 
requirements imposed on registrants when they sell 
securities to the public, file periodic reports, or 
solicit proxies. All of these requirements seek to 
enhance the flow of company-specific disclosure 
within different, but not mutually exclusive, arenas 
and at different times. In many cases, the ability to 
take advantage of prior disclosure is increasingly 
attractive. 


An early step towards examining Securities Act 
disclosure requirements, taking into consideration 





13Securities Act Release No. 5893 (December 23, 
1977) [42 FR 65554]. 


M4Securities Act Release No. 5949 (July 28, 1978) 
[43 FR 34407]. 


15See Securities Act Releases Nos. 6231 and 6233 
(September 2, 1980). 


‘Forms S-14 (17 CFR 239.23) and S-8 (17 CFR 
239.16b) were specifically designed to elicit 
disclosure appropriate for certain transactions. 
Form S-8 was adopted in Securities Act Release No. 
3480 (June 16, 1953) [18 FR 3688] to facilitate 
registration by certain issuers of securities to be 
offered pursuant to stock purchase, savings or 
similar plans. This form was broadened to include 
employee stock options in Securities Act Release 
No. 4533 (August 30, 1962) [27 FR 9213]. Form S- 
14 was intended to simplify the registration of 
securities issued in certain merger or acquisition 
transactions. 
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the availability of similar information as a result of 
Exchange Act reporting, was taken in 1967 when 
Form S-7 was adopted.” Form S-7 was envisioned as 
a simplified form for registration of securities to be 
offered for cash by companies subject to the 
reporting requirements of the Exchange Act and 
having long records of earnings and stability of 
management and business.'*® The benefits to be 
attained from such a shortened form and integration 
were expressed in terms of easing the burden onthe 
issuer of preparing a registration statement and on 
the staff of processing it.'? However, the rationale 


and benefits of a system of integrated disclosure 
were not thoroughly analyzed and discussed. 
Instead, the Commission took advantage of the 
occasion of Form S-7’s adoption to announce a 
subsequent review of the Exchange Act 
requirements which was designed to improve both 


the quality and timeliness of reports filed under that 
Act. 


The Wheat Report, which was the product of the 
Commission's study, strongly recommended closer 
coordination of Exchange Act and Securities Act 





Securities Act Release No. 4886 (November 29, 
1967) [32 FR 17934]. 


18The eligibility requirements for use of Form S-7 at 
its initial adoption were the following: 


(a) The registrant meets either of the following 
conditions: 


(1) it has a class of equity securities registered 
pursuant to Section 12(b) of the Securities Exchange 
Act of 1934; or 


(2) it is organized under the laws of the United States 
or any State or Territory or the District of Columbia, 
has its principal business operations in the United 
States or its Territories and has a class of equity 
securities registered pursuant to Section 12(g) ofthe 
above Act. 


(b) The registrant has been subject to and has 
complied in all respects, including timeliness, with 
the requirements of Sections 13 and 14 of the 
Securities Exchange Act of 1934 for a period of at 
least five fiscal years immediately preceding the 
filing of the registration statement on this form. 


(c) The registrant has been engaged in business of 
substantially the same general character since the 
beginning of the last five fiscal years. 

(d) A majority of the existing board of directors ofthe 
registrant have been directors of the registrant 
during each of the last three fiscal years. 


(e) The registrant and its subsidiaries have not 
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during the past ten years defaulted in the payment of 
any dividend or sinking fund installment on 
preferred stock, or in the payment of any principal, 
interest or sinking fund installment on any 
indebtedness for borrowed money, or in the 
payment of rentals under long term leases. 


(f) The registrant and its consolidated subsidiaries 
had sales or gross revenues of at least $50,000,000 
for the last fiscal year and a net income, after taxes 


but before extraordinary items net of tax effect, of at 
least $2,500,000 for the last fiscal year and of at 
least $1,000,000 for each of the preceding four 
fiscal years. 


(g) If the securities to be registered are common 
stock or securities convertible into common stock, 
the registrant earned in each of the last five fiscal 
years any dividends paid in each such year on all 
classes of securities. If the registrant paid a stock 
dividend in any of such fiscal years, the aggregate 
amount transferred from surplus to capital in 
respect of each such dividend was charged only to 
the earned surplus account and was equal to the 
aggregate fair market value of the stock issued as 
such dividend. 


‘The simplifications evidenced by Form S-7 
included the omission of such Form S-1 disclosure 
item requirements as: parents of registrant; 
description of property; organization within five 
years; pending legal proceedings; directors and 
executive officers and their remuneration; options to 
purchase securities; principal holders of securities; 
and interest of management and others in certain 
transactions, i.e., for the most part, proxy statement 
disclosure. 
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disclosures.*° Many of the recommendations of the 
Report (including those related to registration of 
securities under the Securities Act) anticipated 
substantial improvement in Exchange Act reporting. 
Such improved Exchange Act reporting was 
suggested not only to better the information 
provided to the trading markets, but also to allow 
closer coordination between Securities Act and 
Exchange Act disclosures, resulting in the 
substitution of Exchange Act disclosure for 
information otherwise required in the Securities Act 
context. In the Study’s view, the phrase “ ‘improve- 
ment in 1934 Act reporting’, [had] at least three 
aspects: (1) more comprehensive reporting forms, 
(2) better administration and enforcement of 
requirements relating to the preparation and filing of 
such forms, and (3) better dissemination of the 
information contained in such forms.”2! 


Since the enactment of the 1964 amendments and 
the suggestion of the Wheat Report that the 
Exchange Act forms contain more comprehensive 
disclosure, the quantity and quality of information in 
the Exchange Act reports have increased 
significantly. For instance, in 1965 the basic form for 
registration of a class of securities pursuant to 
Section 12 of the Exchange Act, Form 10, required 
only a brief general description of the business of the 
registrant, its property, directors and officers, their 
remuneration, principal holders of the registrant’s 
securities, and other similar information.2? Today 
Form 10 requires extensive detailed disclosure 
pertaining to these topics in compliance with the 
requirements in Items 1 through 6 of Regulation S-K. 
In addition to the broad expansion of these 
requirements with today’s action, the Form also 
requires such information as selected financial data 
and an analysis of the registrant's financial 
condition.*3 


Besides the expansion of disclosure requirements in 
pre-existing Exchange Act forms, the Commission 
also adopted another reporting form, Form 10-Q, for 
quarterly reports.** The adoption of Form 10-Q keeps 
filed financial information regarding publicly-held 
companies more current.* 


A further response implementing the recom- 
mendations of the Wheat Report was the adoption of 
Form S-16 in 1970.76 This registration statement 
form contains minimal prospectus disclosure and 
places more reliance on information reported under 
the Exchange Act by simply incorporating by 
reference Exchange Act documents containing 
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otherwise required information into the registration 
statement, not by relying upon reiteration and 
delivery of such information to investors. The issuer 
is still responsible for such information as if it had 
been set forth in the prospectus, since the premise is 
that the existing stock price reflects that informa- 
tion. Initially, this new short form registration 
statement was limited in its use for the most part to 
secondary offerings of securities of issuers meeting 
the Form S-7 eligibility requirements. 


The Commission’s rulemaking efforts have also 
focused on the increased use and availability of 
annual reports to security holders.2” In 1974 
minimum disclosure requirements were mandated 
in Rule 14a-3(b) (17 CFR 240.14a-3(b)) for annual 
reports to security holders which either 





20 series of proposals were published in 1969 to 
implement the Wheat Report’s recommendations in 
the 1934 Act context. See, e.g., Securities Exchange 
Act Release Nos. 8680, 8681, 8682, 8683 
(September 15, 1969) [34 FR 14235-240]. 


21Wheat Report, supra at 328. 


22See Securities Exchange Act Release No. 7544 
(March 5, 1965) [30 FR 3422]. 


23§ecurities Act Release No. 6231 (Septemhber 2, 
1980). 


Securities Exchange Act Release No. 9004 
(November 14, 1970) [35 FR 17537]. Before the 
adoption of Form 10-Q (17 CFR 249.308a), 
companies were only required to file semi-annual 
interim reports on Form 9-K. The Commission found 
in its analysis leading to the adoption of Form 10-Q 
that current reports on Form 8-K (17 CFR 249.308) 
were filed irregularly and were not used widely by 
investors or their advisors. 


The amendments to Form 10-Q proposed today 
would further prescribe requirements relating to the 
age, form and content of unaudited interim financial 
information and the management’s discussion and 
analysis of such information. Cite to 10-Q release. 


26Securities Act Release No. 5117 (December 23, 
1970) [36 FR 777]. 


27The practice of sending annual reports to security 
holders apparently derived from early state 
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accompanied or preceded the issuer’s solicitation of 
proxies for election of directors at an annual meeting 
of shareholders. At the time these amendments 
were adopted the Commission stated that “it is inthe 
public interest that all security holders be provided 
with meaningful information regarding the business, 
management operations and financial position of 
the issuer and that the annual report to security 
holders is the most suitable vehicle presently 
available for providing this information.”*® The 
Commission also adopted rules to improve the 
dissemination of the annual report. Thus, the 
Commission could be assured that the most 





Footnote 27 Continued 


corporate and tax laws which required that annual 
financial statements be filed with state officials or 
sent, sometimes only upon request, to all security 
holders or a certain proportion of security holders. 
See generally L. Loss, Securities Regulation 825 (2d 
ed. 1961). In 1942, the Commission adopted 
amendments to its proxy rules which required forthe 
first time that annual reports “containing such 
financial statements for the last fiscal year as will, in 
the opinion of the management, adequately reflect 
the position and operations of the issuer” be sent to 
security holders when management solicited 
proxies relating to a meeting at which directors were 
to be elected. See Securities Exchange Act Release 
No. 3347 (December 18, 1942). This requirement, 
of course, resulted in expanded use and 
dissemination of such annual reports. 


28Securities Exchange Act Release No. 11079 
(October 31, 1974). [39 FR 40768]. 


The Commission had already directed some 
attention in 1969 to improving the disclosures inthe 
annual report filed with the Commission, Form 10-K 
(17 CFR 249.310). The Commission adopted 
amendments to divide Form 10-K into two parts, Part 
|, to be filed by companies subject to the proxy rules 
under Section 14 of the Exchange Act, and Part Il, 
which would also have to be filed by companies 
subject only to Section 15(d) of that Act. The 
purpose was to coordinate proxy statement and 
annual report disclosure and thereby reduce some 
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successfully disseminated document contained 
some minimal information content.?9 


In 1976, the Commission continued its program to 
integrate and streamline disclosure under the two 
Acts in recognition of the improved quality of reports 
filed under the Exchange Act. Once again, the 
availability of Form S-7 was substantially broadened, 
both in terms of those issuers eligible to use it and 
those transactions for which it could be used. 
These amendments underscored the Commission's 
resolve toward simplification and integration and 
permitted the improved information reported 
pursuant to the requirements of the Exchange Act 





of the burdens of reporting under the Exchange Act. 
See Securities Exchange Act Release No. 8682 
(September 15, 1969) [34 FR 14238]. 


3°Securities Act Release No. 5791 (December 20, 
1976) [41 FR 56304]. These amendments to Form 
S-7 made this Form, and therefore Form S-16, 
available for the first time to companies required to 
file reports pursuant to Section 15(d) of the 
Exchange Act. However, to ensure that information 
concerning these issuers was widely available to the 
investing public, the Commission required them to 
furnish all of their security holders with a report 
containing the information called for by Rule 14a- 
3(b) and Part II of Form 10-K. 


In addition to securities offerings for cash, exchange 
offers were also permitted on Form S-7 by these 
amendments. 


At the same time that Form S-7’s availablity was 
broadened, the Commission rescinded Form S-9. 
Form S-9, which had been adopted in 1954, reduced 
the then existing disclosure requirements for 
Securities Act registration of non-convertible fixed 
interest debt securities where the issuer had been in 
business at least ten years, met an earnings require- 
ment, and filed reports pursuant to Section 13(a) or 
15(d) of the Exchange Act. Because virtually all 
issuers who had qualified to use Form S-9 could now 
qualify to use Form S-7, the Commission did not 
believe there was a continued need for Form S-9. 
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continuous disclosure system to be relied upon in 
lieu of Securities Act disclosure by a certain class of 
issuers. 


At the same time that these amendments were 
adopted, the Commission published a concept 
release seeking public comments on the advisability 
of and methodology to be used in making Form S-16 
available for certain primary offerings by a limited 
category of large companies.*! The release focused 
on the selection of appropriate criteria for delimiting 
the availability of this abbreviated prospectus. 


However, before the concept could be set forth in 
proposal form, the Commission received the report 
of the Advisory Committee on Corporate Disclosure. 
Like the study group which produced the Wheat 
Report, the Advisory Committee conditioned its 
support for further integration and its 
recommendations as to ways of achieving this goal 
on additional improvements in the quality and 
dissemination of disclosures in Exchange Act 
reports.*? It also suggested that more staff emphasis 
be placed on review of Exchange Act reports.*? 


The Advisory Committee also made specific 
recommendations as to how the Commission could 
accomplish the goal of integration. It recom- 
mended that the Commission adopt a single 
integrated disclosure form which would contain all 
the disclosure requirements necessary to comply 
with the registration, reporting and proxy 
requirements of both Acts.** For purposes of 
compliance with the Securities Act, it suggested that 
companies be divided into three levels.*° Such 
classification would be appropriately reflected inthe 
integrated disclosure form. More specifically, the 
Advisory Committee recommended that Form S-16 
be made available for primary offerings by the top 
level of companies, and that a short form registration 
statement with the Form S-16-type incorporation by 
reference feature be adopted for exchange offers or 
transactions subject to Rule 145(a) (17 CFR 
230.145(a)) under the Securities Act.%6 


The rationale for this proposed system of integration 
was set forth as follows: 


When a company is engaged in a public 
offering of its securities, the Committee 
believes that the necessity of providing 
information to offerees should vary with the 
type of company and the type of security 
involved, and the amount of information 
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already available. Accordingly, it is the 
Committee’s view that a further integration of 
the 1933 and 1934 Acts, by means of sub- 
stitution of 1934 Act filed information for that 
traditionally required in a statutory prospectus, 
could be effectuated by varying the particular 
combination of (1) the information comprising 
the registration statement; (2) the informa- 
tion delivered to offerees; and (3) the informa- 
tion available on request.’ 


This is basically the same rationaie for the Securities 
Act disclosure system proposed for comment today. 


The Commission responded to a specific 
recommendation of the Advisory Committee with 
the adoption in 1978 of amendments to Form S-16 
which made it available to certain issuers for certain 
specified primary offerings.** The benefits to be 
gained from an integrated system of disclosure were 
highlighted in the adopting release: reducing the 
cost of registration, and hence the costs of raising 
capital; facilitating timely access to the markets by 
issuers anxious to make public offerings; making 
Exchange Act reports more meaningful; and 
eliminating needless duplication which results in 
increased costs to investor.*? The Commission’s 
proposing release stated that the expanded use of 





31Securities Act Release No. 5792 (December 20, 
1976) [41 FR 56331]. 


32Advisory Committee Report, supra at 425. 
3/d. at 427. 


*The Committee called this single integrated form, 
Form CD (Coordinated Disclosure). Id. at 456-69. 


However, the Committee specifically noted in its 
Report that its classification of issuers may not be 
appropriate for use in short form registrations. /d. at 
450. 


61d. at 420-21. 
Id. at 432 


Securities Act Release No. 5923 (April 11, 1978) 
[43 FR 16677]. 


ae. 
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this abbreviated Form was considered appropriate 
only for those “transactions or issuers for which 
detailed disclosure in a registration statement is 
believed to be unnecessary for the protection of 
investors because of the wide availability of such 
information under other provisions of the federal 
securities acts.” In this regard, the Commission 
believed that the additional standards it imposed for 
primary offerings followed the theory suggested by 
the Advisory Committee—that Form S-16 be 
available for the primary offerings of securities by a 
“Small top tier of companies. ..which usually provide 
high quality corporate communication documents, 
including 1934 Act reports, and whose corporate 
information is widely disseminated” because 
“members of this class of registrants are widely 
followed by debt and equity analysts.”*! For example, 
an eligibility criterion was adopted providing that an 
issuer may register securities offered to the public in 
a primary offering on the Form if the aggregate 
market capitalization of its voting stock held by non- 
affiliates were $50 million or, if the issuer were a 
majority-owned subsidiary, its parent met this 
condition and fully guaranteed the securities. The 
origin of the $50 million standard was a report by the 
Financial Analysts Federation to the Advisory 
Committee concluding, among other things, that 


New York City-based brokerage firms, and especially 
institutions, generally follow companies having at 
least $50 million in market capitalization. 


The Commission’s action in expanding the 
availability of Form S-16 to primary offerings was 
premised on the interest of professionals in the 
securities industry in certain issuers. The theory 
relied on then, as now, is that the operation of today’s 
markets is such that investors are protected by the 
market’s analysis of information about certain 
companies which is widely-available, both from the 
Commission’s files and other sources, and that such 
analysis is reflected in the price of the securities 
offered. Therefore, with companies whose shares 
are actively traded, disclosure to potential investors 
in a prospectus may be strictly limited to essential 
matters concerning the issuer and the offering 
without loss of investor protection or market 
efficiency. However, even though the registration 
statement is abbreviated, it should incorporate by 
reference the issuers Exchange Act information 
which otherwise would be included in the 
prospectus to ensure that the information previously 
furnished is accurate in all material respects. Thus, 
the system operates in an effective manner: 
interested investors have access to the detailed 
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Exchange Act reports which generally confirm or 
supplement information previously in the market 
and all investors are presented with short, readable 
prospectuses. 


D. The Proposals 


The three proposed registration forms under the 
Securities Act attempt to address the two basic 
issues the Commission faces for Securities Act 
disclosure, identifying the necessary information 
package and determining how and to whom such 
information should be made directly available. The 
proposed system addresses these issues by dividing 
issuers into three classes.** The class or category to 
which an issuer belongs would determine what 
information would be required to be presented inthe 
prospectus or otherwise delivered to potential 
investors, and what already-disseminated 
information could be relied on, by incorporation by 
reference, in place of actual delivery in or with the 
prospectus. 


Proposed Forms A, B, and C are designed to work as 
a coordinated system. Using standard requirements 
wherever possible they will serve as the framework 
for the registration of securities under the Securities 
Act. Form A, as has been indicated, is analogous to 
existing Form S-16 and is to be used by companies 
widely followed by the market. Form B contemplates 
an option to allow companies to incorporate certain 
information and either to deliver the annual report to 
security holders or to provide substantially the same 
disclosure in the prospectus as is in the annual 
report. Form C is a streamlined Form S-1 and 
provides for minimal incorporation by reference.*? 





4°Securities Act Release No. 5879 (November 2, 
1977). 


4ISecurities Act Release No. 5923 (quoting the 
Advisory Committee Report at 433-34), supra note 
38. 


*2As indicated previously, the classification of 
issuers is based on such factors as longevity of 
reporting pursuant to the requirements of the 1934 
Act, dissemination and professional analysis of such 
information, and financial stability. 


“An extensive discussion of the content required in 
registration statements on Forms A, B and C is set 
forth below. 
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The system proposed today is designed to be 
consonant with the purpose of Regulation S-K: to 
foster uniform and integrated disclosure. Indeed, 
many of the specific disclosure requirements refer 
directly to items in Regulation S-K.* Further, it is 
intended that the other uniform disclosure 
requirements of the three proposed Securities Act 
forms ultimately will be placed in one or more 
sections of a reorganized Regulation S-K.*° Although 
the items contained in the three Forms would 
represent the basis for Securities Act disclosure, 
items addressing specialized circumstances and 
industries also will be considered for inclusion in 
that Regulation.*© 


In the Commission's view, Form A would take full 
advantage of the market’s having digested and 
synthesized material company-specific information. 
Form B, representing the transitional phase, strives 
for improved readability by streamlining disclosure 
requirements and allowing certain disclosure 
obligations to be satisfied either through the delivery 
of the annual report to security holders or by a 
presentation of comparable updated information in 
the prospectus. In addition, the primary source of 
Exchange Act disclosure, the Form 10-K, would be 
incorporated by reference and would always be 
available. Form C would be used by companies inthe 
reporting system for less than three years and by 
companies having certain financial characteristics 
that would preclude the use of the top two Forms. It 
sacrifices readability, to some extent, in order to 
ensure that analysts and other participants in the 
market have access to the necessary building blocks 
of disclosure embodied in Regulation S-K. The 
Commission believes that for certain companies, 
especially new issuers, there is no _ realistic 
alternative to full disclosure within the confines of 
the prospectus. 


As is apparent from the above brief description ofthe 
content and eligibility requirements of Forms A, B, 
and C, there is substantial overlap with the present 
registration system under the Securities Act. 
Specifically, Forms A, B and C overlap with Forms S- 
1, S-2, S-7 and S-16 both in function and content. 
Accordingly, the Commission believes it is 
necessary to concurrently propose the rescission of 
these existing forms. 


SYNOPSIS 


The following discussion of the proposed forms is 
included in order to assist all interested persons in 
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their understanding of the proposed registration 
form system under the Securities Act published 
herein. However, attention is directed to the text of 
the proposed forrns for a more complete 
understanding. 


Eligibility Rules for Use of Forms A, B and C 


Form A 


Proposed Form A is designed to be used by the same 
qualified issuers and for the same primary and 
secondary offerings as existing Form S-16 is now 
used. This means that Form A could be used by an 
issuer which meets the following conditions: (1) the 
issuer has a class of securities registered pursuant 
to Section 12 of the Exchange Actor is required to file 
reports pursuant to Section 15(d) of the Exchange 
Act; (2) the issuer has been subject to the 
requirements of those Sections, has filed all 
applicable reports for 36 months prior to filing the 
registration statement, has timely filed all required 
reports for the 12 months preceding the filing of the 
registration statement, and, if subject only to Section 
15(d), has sent security holders a report containing 
the disclosure required by Rule 14a-3(b); (3) the 





“With the additional items being adopted today, 
Regulation S-K now contains 11 major disclosure 
item requirements—the core of the new proposed 
integrated registration statement system. 


45For the most part, the first six disclosure item 
requirements in proposed Forms A, B and C are 
identical. Numerous item requirements in Part II of 
these three forms are also substantially the same. 
Such uniformity of disclosure requirements would 
naturally lead to inclusion in Regulation S-K. 


‘“SThe Commission will continue its ongoing 
evaluation and monitoring of the Guides for the 
Preparation and Filing of Registration Statements 
and Report with an emphasis on coordination with 
the integration and standardization themes of 
today’s adopted rules and forms and these 
proposals. See Securities Act Release No. 6163 
(December 5, 1979) [44 FR 72604)]. It is anticipated 
that staff recommendations concerning the Guides 
will be submitted to the Commission in the near 
future. The planned overall review of Regulation C 
will commence in 1981 and will further reflect the 
Commission's goal to review all of its Securities Act 
disclosure requirements with a view towards 
simplification and reduction in costs. 
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issuer and its subsidiaries have not failed to pay a 
dividend or sinking fund installment on preferred 
stock or had a payment default on material 
indebtedness or on a material long-term lease within 
the past 36 months;’’ and (4) the issuer has had 
consolidated net income of at least $250,000 for 
three of the last four years, including the most recent 
year. With regard to condition (3) above, which is 
also in proposed Form B, the Commission is 
soliciting comment on whether some exception 
should be made for material defaults*® which have 
been “cured” prior to the filing of the registration 
statement and, if advisable, on how such an 
exception should be structured. In addition, like 
existing Form S-16, if proposed Form A is to be used 
for primary offerings of debt or equity securities to be 
offered for cash, the issuer must also meet a “float” 
test, i.e., the aggregate market value of its voting 
stock held by non-affiliates must be at least $50 
million. 


The eligibility criteria for proposed Form A, as stated 
above, are based upon the understanding that 
information about companies using the form is 
already known or is so readily available it need not be 
repeated in a prospectus. The Commission notes 
that the reliance on dissemination of Exchange Act 


information in the Securities Act context, the use of a 
short form prospectus allowed by FormS-16, andthe 
volatility of the market have all contributed 
increasing pressure on the staff to reduce drastically 
processing time for registration statements on Form 
S-16. In some extreme instances, the staff is 
requested to declare the registration statement 
effective within twenty-four hours of filing. The 
Commission anticipates that market conditions will 
cause this pressure on the staff to continue. 
However, such short processing time may overly 
diminish the opportunity afforded underwriters to 
make independent verification of the disclosure in 
the registration statement, and may deprive 
investors of sufficient time to review Exchange Act 
information if they so choose. It also raises questions 
as to whether the eligibility criteria of Form S-16 are 
sufficiently stringent so that only those companies 
carefully followed by the market are eligible to come 
to the market so quickly. If such criteria were too low, 
there would be danger of companies availing 
themselves of quick access to a market which has 
not in fact followed the issuer closely enough to have 
assimilated publicly available Exchange Act 
information. The Commission’s Directorate of 
Economic and Policy Analysis has developed a 
profile of Form S-16 issuers since May of 1978 which 
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is attached as Appendix |. This profile provides 
empirical data which may be of assistance in 
formulating eligibility criteria.*? The Commission 
urges commentators to address these eligibility 
criteria questions, particularly in the context of the 
data presented in Appendix |. In addition, 
commentators are specifically invited to respond to 
the following inquiries: 


(1) Should the eligibility criteria for proposed FormA 
be changed from those of existing Form S-16? 
Specifically, is the net income test of $250,000 too 
low? Is the “float” test of $50 million adequate to 
restrict use of Form A to qualified companies? If not, 
to what number should it be raised? 


(2) Should there be a minimum time period between 
filing and effectiveness of a registration statement 
on Form A? 


Primary offering use of proposed Form A would be 
limited to underwritten offerings. Unlike Form S-16, 
however, proposed Form A could be used by 
qualified issuers for primary offerings either 
pursuant to a firm commitment underwriting in 
which the underwriters are committed to take down 
at least 90% of the offering, or pursuant to a best 





‘7This condition reflects a difference from General 
Instruction A(c) of Form S-7, which refers simply to 
defaults, without limiting the scope to material 
defaults. The proposed change would codify current 
practice, to some degree, and would help reducethe 
need for case-by-case waiver determinations by the 
staff where a nonmaterial default has occurred. 
However, any failure to pay dividends or sinking fund 
installments on preferred stock would preclude the 
use of the form absent a granted waiver request. 


“8This provision of Forms A and B refers to events 
which have become defaults under the governing 
instruments, i.e., after the expiration of any period of 
grace and compliance with any notice requirements. 


49The variables used to develop the profiles include 
such characteristics as: the issuer's standard 
industrial classification code number; the issuer's 
revenues and net income for the most recent fiscal 
year; the average weekly trading volume in the 
issuer's common stock; the number of shareholders; 
the offering amount; the amount of time it took to 
process the registration statement; etc. 
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efforts underwriting done on an “all-or-none” basis.*° 
The Commission believes that the presence of an 
underwriter who has a degree of responsibility for an 
offering serves to enhance the likelihood that 
investor protection will not suffer because of 
abbreviated disclosure in the prospectus. The 
Commission invites specific comment with respect 
to this condition, particularly as to whether proposed 
Form A should (1) be limited to firm commitment 
underwritten primary offerings; (2) be available as 
proposed; (3) be available for all underwritten 
offerings, regardless of the type of best efforts 
arrangement involved; or (4) be available to 
qualified issuers regardless of whether the offering 
is underwritten at all. 


At present, the only foreign private issuers® 
authorized to use Forms S-7 and S-16 are those that 
are required to file with the Commission the same 
reports under Section 13(a) or 15(d) of the Exchange 
Act as domestic issuers, i.e., Forms 10-K, 10-Q, and 
8-K. The financial statements of foreign private 
issuers included in such forms generally are 
required to be prepared in accordance with United 
States generally accepted accounting principles and 
Regulation S-X, or, if appropriate, material 
differences are to be reconciled thereto. These same 
requirements are applicable also to the annual 
report to security holders which, as a condition tothe 
use of Forms S-7 and S-16, must comply with Rule 
14a-3(b) under the Exchange Act. Generally, the 
only foreign private issuers required to file such 
reports are certain North American issuers, /.é., 
Canadian and Mexican issuers,* and foreign issuers 
deemed to be essentially United States companies. 


Some foreign issuers have inquired whether they 
would be eligible to use Forms S-7 and S-16 if they 
voluntarily filed reports on Forms 10-K, 10-Q, and 8- 
K and prepared an annual report to security holders 
in compliance with Rule 14a-3 provided they 
otherwise met the requirements for use of Forms S-7 
and S-16. The literal language of the existing 
instructions to Form S-7 precludes this procedure 
since the foreign issuers are not actually required to 
file such reports. The Commission is, however, ofthe 
view that foreign private issuers who, on a voluntary 
basis, file the same reports with the Commission as 
domestic issuers should similarly be entitled to use 
the short forms for registration of securities under 
the Securities Act. Accordingly, the Commission is 
proposing to allow the use of Forms A and B by 
foreign issuers under these circumstances. 
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Like existing Form S-16, proposed Form A would also 
be available for use by qualified issuers to register 
securities (1) to be offered upon the conversion of 
outstanding convertible securities or upon the 
exercise of outstanding transferable warrants, if the 
issuer has a $50 million non-affiliate float or if no 
commission is paid for soliciting the conversion or 
exercise; (2) to be offered upon the exercise of 
outstanding rights granted by the issuer; (3) to be 
offered pursuant to dividend or interest 
reinvestment plans; (4) to be offered for the account 
of any person other than the issuer, including 
standby underwriters and affiliates; (5) to be offered 
by certain closed-end management investment 
companies; and (6) to be offered by qualified foreign 
private issuers upon the exercise of outstanding 
rights.°* 


The first five of these uses of Form A are consistent 
with the provisions of existing Form S-16. With 
respect to the registration of securities to be offered 
pursuant to dividend or interest reinvestment plans, 
however, the Commission believes that it is 
appropriate at this time to announce that 
consideration is being given to allowing such 
registration statements to become effective 





Form S-16 use is restricted to primary offerings 
pursuant to firm commitment underwritings in 
which the underwriters are committed to take down 
at least 90% of the offering. Consistent with the 
present staff position, an instruction has been 
included in Form A that would deem delayed 
delivery arrangements to be part of a firm 
commitment agreement. 


Exchange Act Rule 3b-4(c) [17 CFR 240.3b-4(c)] 
defines a foreign private issuer as any foreign issuer 
other than a government or subdivision thereof. 


See Rule 14a-3(b)(2) under the Exchange Act. 


53See General Instruction to Form 20-F A(b)(1) [17 
CFR 249.220-f(b)(1)]. 


This provision for rights offerings by foreign private 
issuers is the same as that of existing Form S-16. 
Because proposed Form A would also be available 
for somewhat greater use by foreign issuers, 
however, this provision has been set forth as a 
separate item. 
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automatically. The Commission took a similar step 
in February 1980 when amendments were adopted 
to Form S-8 to provide that original filings on that 
form become effective automatically 20 days after 
filing and post-effective amendments on Form S-8 
become effective automatically upon filing. The 
same considerations which made automatic 
effectiveness of registration statements on Form S-8 
advisable, i.e., time and cost savings to issuers and 
the fact that no significant improvement to the 
quality of disclosure would result from staff review, 
would appear to be equally applicableto registration 
statements on Form S-16 or proposed Form A 
relating to dividend or interest reinvestment plans. 
Accordingly, commentators are invited to direct 
comment to the advisability of pursuing this 
contemplated approach. 


Form B 


Proposed Form B would be available for the 
registration of securities to be offered by the middle 
tier of public companies. The conditions to the 
Form’s use are modeled after but are not entirely the 
same as those for existing Form S-7. Specifically, 
proposed Form B would be available where (1) the 
issuer has a class of securities registered pursuant 


to Section 12 or is required to file reports pursuant to 
Section 15(d) of the Exchange Act; (2) the issuer has 
been subject to the requirements of those Sections, 
has filed all applicable reports for 36 months prior to 
filing the registration statement, and has timely filed 
all required reports for 12 months preceding the 
filing of the registration statement; (3) the issuer and 
its subsidiaries have not failed to pay a dividend or 
sinking fund installment on preferred stock or 
defaulted in the payment or any material 
indebtedness or material long-term lease within the 
past 36 months; and (4) the issuer has had earnings 
for two of the last three years, including the most 
recent year.% 


The Commission notes that its staff receives a 
number of requests to waive the present Form S-7 
requirement for timely filing of Exchange Act reports 
during the twelve months preceding the filing of the 
registration statement. Most of these requests 
involve rather insubstantial periods of lateness.°’ 
Although the Commission affirms its position that 
timely reporting is important to the trading markets, 
commentators are invited to address the 
appropriateness of this requirement in connection 
with Form B. 
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The last condition to the use of proposed Form B is 
that the issuer does not have any of the financial 
Characteristics specified in General Instruction 
A(7). These characteristics are: (1) a decline of more 
than 50% in income from continuing operations over 
the last fiscal year; (2) any material uncertainty 
concerning either the issuer’s financial position or 
results of operations which is or will be accompanied 
by a “subject to” opinion in the accountant’s report 
(such as subject to realization of assets, claims 
under long-term contracts, or the favorable outcome 
of pending litigation); and (3) a downgraded bond 
rating during the last 12 months. 


Form B represents a policy choice to favor the read- 
abiity and communicability that results from use of 
annual reports to security holders rather than a 
prospectus providing the more detailed and 
complex information of Regulation S-K. However, 
companies not eligible to use Form A are, by their 
nature, not sufficiently followed to allow the 
omission of any reiteration in a prospectus about the 
company’s business. Also, for those companies 
which may be financially troubled, but which are not 
sufficiently followed, the Commission does not 
believe that readability should be chosen over the 
more detailed presentation required by Form C. 
Notwithstanding this judgment, however, the 
Commission recognizes that it may be exceedingly 
difficult, if not impossible, to develop criteria which 
indicate when a company may be financially 
troubled or experiencing difficulty. The three criteria 
proposed in Form B are not intended to be definitive 
but rather to stimulate comment as to whether any 
such criteria can be developed. Moreover, com- 





Securities Act Release No. 6190 (February 22, 
1980). 


5¢T he respects in which these conditions of proposed 
Form B differ from those of existing Form S-7 are: (1) 
the provision concerning defaults is changed as 
described in note 47, supra; and (2) Form S-7 
requires earnings of $250,000 for three of the last 
four years. 


7The Commission believes that recently revised 
Rule 12b-25 (17 CFR 240.12b-25) may address 
situations where a report cannot be filed timely 
without unreasonable effort or expense. See 
Securities Act Release No. 6203 (April 2, 1980) [45 
FR 23652]. 
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mentators are also specifically asked to address the 
question of whether there are any characteristics of 
a company otherwise eligible to use Form A that 
should require it as well to use Form C. 


Commentators are also asked to consider in this 
regard whether market criteria, such as the dollar 
value of voting stock held by non-affiliates, would 
also be useful characteristics for determining 
eligibility to use proposed Form B. A deficiency inthe 
extent to which information about a company has 
been analyzed and assimilated by the market may 
be as much a reason for a prospectus to contain full 
Regulation S-K level disclosure as is an indicator of 
troubled financial condition. 


Form C 


Proposed Form C would be the basic full form for 
registering offerings of securities under the 
Securities Act.5* This Form would be available to ail 
issuers who either do not qualify to use or choose not 
to use any other Securities Act registration 
statement form. 


Under the three tier system as proposed, only 
proposed Form C is contemplated to be used to 
register securities to be issued in an exchange offer 
for securities of another person.*? Comment is 
specifically invited as to (1) whether either proposed 
Form A or proposed Form B, or both, should also be 
so available and (2) what level of prospectus dis- 
closure with respect to the target company is appro- 


CONTENT OF PROPOSED FORMS A, B AND C 


priate where a Form C issuer is exchanging its shares 
for those of a company qualified to use proposed 
Form A or Form B. 


A general instruction has been included in proposed 
Forms B and C referring to Guide 4 which interprets 
Section 6(a) of the Securities Act to limit the types of 
deferred or extended offerings which may be 
registered. The Commission requests comments 
as to the appropriateness of the proposed forms for 
continuous primary offerings of all types, including 
those at the market. Commentators are also invited 
to indicate what additional eligibility criteria or dis- 
closure requirements they believe would be 
appropriate for such offerings. 


Disclosure Items 


As previously described, proposed Forms A, B, andC 
are designed to work as a coordinated system. Form 
A would serve as the initial repository of the uniform 
disclosure requirements. In this respect, Forms B 
and C refer to Form A for much of their content. 


The following chart is included to assist in the 
understanding of the proposed forms. The second 
column of the chart indicates the derivation of the 
various disclosure items. The third, fourth and fifth 
columns indicate where disclosure items are 
uniform among the three forms and also indicate 
where material is to be presented in the prospectus 
or otherwise delivered to investors as opposed to 
incorporated by reference. 





ITEM SOURCE 


FORM A 


FORM B 





PART |. PROSPECTUS CONTENT 
1. Distribution Spread Form S-7, X 
modified 

New (includes X 
Item 10 of Reg- 
ulation S-K) 


2. Summary 


X (modified) X (modified) 


X X 





Form S-18 would, of course, still be available to 
register securities sold to the public by a non- 
reporting corporation for an aggregate cash price not 
exceeding $5 million and the Commission will 
continue its ongoing program to assist, and to 
reduce the burdens upon, small business. 


5°Of course, Form S-15 would be available for certain 
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exchange offers. In addition, the Commission 
anticipates a review of Form S-14 with a view to 
possible revision. 


" Guide 4 is a subject of the review announced in 
Securities Act Release No. 6163, discussed in note 
46, supra. 
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ITEM 


SOURCE 





3. Plan of Distribution 
4. Use of Proceeds 


5. Selling Security Holders 


6. Description of Securities 
to be Registered 

7. Information with Respect 
to the Issuer 


(a) Business 


(b) Financial Statements 


Forms S-7, S-16 
Form S-1, 
modified 

Form S-16, 
modified 

Forms S-1, S-7, 
S-16, modified 
New 


X 


All periodic 
reports are 
incorporated 
by reference 


Incorporated 
by reference 
from periodic 
reports. 

Incorporated 
by reference 
from periodic 


reports (Note: 


if Rules 3-07 


X 


X 

Form B has 
option to 

deliver annual 
report to security 
holders contain- 
ing this informa- 
tion. Also, 
periodic reports 
are incorporated 
by reference. 
14a-3 (and 
periodic reports 
are incorporated 
by reference). 
Uniform but 
schedules and 
non-consolidated 
financial state- 
ments are in- 


Item 1, S-K 


Uniform 


or 3-08 of S-X 
are applicable 
financial state- 
ments must be 
in prospectus). 


corporated by 
reference 


(c) Segments 


(d) Beneficial Ownership 


(e) Market & Dividend Data 


(f) Management’s Discussion 
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Incorporated 
by reference 
from 10-K 
Incorporated 
by reference 
from 10-K 


Incorporated 
by reference 
from 10-K 


Incorporated 
by reference 


from 10-K and 


Item 1, S-K 


Incororated 
by reference 
from 10-K 


Item 9, S-K, 
modified 
Incorporated 
by reference 
from annual 
report to 
security 
holders in 
some cases 
Item 11, S-K 
Incorporated 
by reference 


Item 1,S-K 


Item 6, S-K 
Incorporated by 
reference in 
some cases 
from 10-K 

Item 9, S-K, 
modified 


Item 11, S-K 
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SOURCE 


FORM B 





(g) Supplementary Financial 
Data 


8. Additional Information 


(a) Quarterly Financials 


(b) Subsequent Material 
Changes 

(c) Availability of 1934 

Act Reports 

(d) National Exchange Listing 
(e) Undertaking to Provide 


New—based on 
Forms S-7, S-16 


Incorporated 
by reference 
from 10-K 


X 


(Form 10-Q 
is incor- 
porated by 
reference as 
are all perio- 
dic reports) 
X 


X 


X 
X 


Periodic Reports That Are 
Incorporated by Reference 
Upon Request 


PART Il. INFORMATION NOT REQUIRED IN PROSPECTUS 
9. Incorporation by Reference New all 34 Act 
periodic 
reports— 
10-K, 10-Q, 
8-K 


10. Other Expenses of 
Issuance and Distribution 
11. Interest of Experts Named Forms S-7,S-16 X 
12. Indemnification of Directors Form S-7 X 
and Officers 

13. Other Documents Filed; Form S-7 and 
Exhibits New Item 7 of S-K 
14. Recent Sales of Un- Form S-1 
registered Securities 


Forms S-7, S-16 X 
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from annual re- 
port to security 
holders in some 
cases 

Item 12, S-K 
Incorporated 

by reference 
from annual re- 
port to security 
holders in some 
cases 

X 


Item 12, S-K 


« 

(option to 
deliver 
Form 10-Q) 


Same as Form __— Part Ill and 

A plus certain Item 4 of Part 
portions of | of Form 10-K 
annual report if necessary 
to security 

holders if used 

X 


X 
X 
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SOURCE ~ 


FORM B FORM C 





15. Undertakings Form S-7 


modified 


Signatures 
S-16 


Form A 


Form A, like existing Form S-16, requires only 
minimal prospectus disclosure and relies heavily, 
through incorporation by reference, on the high 
quality and widespread dissemination of Exchange 
Act information for the balance of the standard 
disclosure package. For the most part, the 
disclosure that would be included in the prospectus 
is limited to summary information concerning the 
issuer and specific data concerning the offering. 
Information concerning the offering is the type of 
disclosure that has not been disseminated to the 
public and, therefore, should be included in all 
prospectuses. 


Proposed Item 1, “Distribution Spread”, was derived 
from the Form S-7 requirement. The Commission 
notes that this Item may have to be modified if Form 
A, when adopted, may be used for other than firm 
commitment or ‘‘all-or-none”’ best efforts 
underwritten primary offerings.® In this regard, the 
corresponding items in Forms B andC would require 
a presentation reflecting minimum and maximum 
proceeds that may be received if securities are to be 
offered on a best efforts basis other than an “all-or- 
none” type of agency arrangement. 


The summary presentation required by proposed 
Item 2 has its genesis in the existing practice of 
many issuers and in Guide 59, “Summary of 
Disclosure in the Prospectus.”® The purpose of the 
summary is to provide the reader with a succinct 
picture of the registrant and the offering. In no way is 
the proposed presentation meant to replace the 


Volume 20, No. 17, September 16, 1980 


lst 3 same, 
4th deleted- 
about send- 
ing share- 
holders 
annual report 
to security 
holders if 
issuer 15(d) 
co. 

Forms S-1,S-7, X 


lst 3 same, Same as Form A 
plus adds one- 
re delivering 
annual report 
to security 
holders with 
prospectus if 
used for 
incorporating 
by reference 

X 


disclosure found elsewhere in the registration state- 
ment or in Exchange Act filings; rather, it is intended 
to create a starting or reference point in the reading 
of the prospectus. 


Under the proposed formulation of the summary, 
the text of every prospectus would begin with a brief 
description of the business conducted by the issuer 
and the material terms and features of the offering. 
In addition, the forepart of the prospectus would 
include selected financial data disclosed in accord- 
ance with Item 10 of Regulation S-K,° which was 





1See eligibility discussion, supra. 

6@Guide 59, by its terms, is only applicable to Forms 
S-1 and S-2. However, in practice many issuers have 
opted to use it as a standard for other forms. 


‘Item 10 of Regulation S-K reads: 


Furnish in comparative columnar form a summary 
of selected financial data for the registrant, for 


(1) each of the last five fiscal years of the registrant 
(or for the life of the registrant and its predecessor, if 
less), and 


(2) any additional fiscal years necessary to keep the 
summary from being misleading. 


Instructions 
1. The purpose of the summary of selected financial 
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adopted today, plus information concerning .net 
income and net income per share for five fiscal years 
and for any applicable interim periods. 


The new Regulation S-K Item 10 requirement is 
designed to present significant five year trend data 
relating to an issuer's revenues, income from 
continuing operations, liquidity, and capital 
resources. Item 10 also allows issuers flexibility to 
include additional information which they believe 
would enhance an understanding of and would 
highlight trends in their financial condition and 
results of operations. The Commission believes that 
while net income and net income per share are not 
necessarily trend related information if there have 
been discontinued operations or extraordinary 
events, they nevertheless should be required in the 
summary because many investors want and expect 
that information in a section of financial highlights. 
Item 10 information therefore is appropriately 
adaptable for use in a prospectus summary. The 
Commission wishes the summary to be a useful tool 
and specifically invites comment concerning what, if 
any, other financial information, such as an indicator 
of gross profit margin, would be appropriate to 
require in the summary. In this regard, the 
Commission notes that the proposed Summary 
Information item does not include a require- 
ment to present historical and pro forma ratios of 
earnings to fixed charges and earnings to combined 
fixed charges and preferred stock dividends. This 
ratio information is currently the subject of a 
separate project of the Office of the Chief 
Accountant.® When this project is concluded, the 
Commission will consider the advisability of adding 
a ratio requirement to the Summary Information 
item in the proposed forms. 


Instructions tothe summary would provide that ifthe 
issuer has made a material disposition of assets 
outside the normal course of business after the end 
of the most recent fiscal year for which information is 
included in the summary or if an acquisition has 
occurred or is expected to occur that would require 
the filing of information pursuant to Rules 3-07 and 
3-08 of Regulation S-X,® the issuer shall furnish a 
pro forma condensed balance sheet and a pro forma 
Summary of operations giving effect to the 
disposition or acquisition for appropriate periods.® 
In addition, if the offering involved the redemption of 
outstanding preferred stock or indebtedness, the 
summary would have to include earnings per share 
data to show what the earnings would have been for 
the latest fiscal year and interim period if the 
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redemption had taken place at the beginning of the 
respective period. The Commission believes that the 
combination of this disclosure is necessary in order 
that an investor may more easily assess the nature of 





Footnote 63 Continued 


data shall be to supply in a convenient and readable 
format selected data which highlights significant 
trends in the registrant’s financial condition and 
results of operations. 


2. Subject to appropriate variation to conform to the 
nature of the registrant’s business, the following 
items shall be included in the summary: net sales or 
operating revenues; income (loss) from continuing 
Operations; income (loss) from continuing 
operations per common share; total assets; long- 
term obligations [including longterm debt, capital 
leases and redeemable preferred stock as defined in 
ASR 268] and cash dividends declared per common 
share. Registrants may include additional items 
which they believe would enhance an understanding 
of and would highlight trends in their financial 
condition and results of operation. 


3. Those registrants which are required to provide 
five year summary information in accordance with 
SFAS 33 may combine such information with the 
selected data and may modify the information 
presented to conform to the requirements of SFAS 
S. 


4. All references to the registrant in the summary 
and in these instructions shall mean the registrant 
and its consolidated subsidiaries. 


“That office is now considering the comments it 
received in response to the concept release which 
addressed the utility and computation of this ratio. 
Securities Act Release No. 6196 (March 7, 1980) [45 
FR 16498]. 


65See discussion of Rules 3-07 and 3-08 
accompanying note 72 infra. 


This release is also proposing a _ technical 
amendment to Rule 170 (17 CFR 230.170) underthe 
Securities Act which would allow condensed pro 
forma financial statements in the prospectus 
summary even though an offering was not ona firm 
commitment or best-efforts “all-or-none” basis. This 
is necessary since the summary requirements 
would be the same in all three forms. 
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the offering and the interests being purchased. 
Similarly, an additional summary provision would 
require the disclosure of a material dilution of the 
purchasers’ interest or of the existing shareholders’ 
interest.®’ In this regard, the Commission requests 
commentators to address whether a measure of 
dilution of book value is appropriate in the context of 
the prospectus summary. 


As an adjunct to the above discussion, the 
Commission invites commentators to indicate 
whether a table of capital structure should be 
required in the proposed forms and, if so, whether it 
should be similar to that required by Item 5 of Form 
S-1. A capitalization table item has not been 
included in the proposed forms because it is 
believed that the information that would be 
presented therein is readily apparent from other 
sources such as the financial statement. 


Item 3, “Plan of Distribution”, would not be changed 
from the same item in Forms S-16 and S-7. In the 
Commission’s view, this is preferable to but is not 
significantly different from the Form S-1 item. 


Compliance with the disclosure requirements 
respecting the use of proceeds from the offering has 
concerned the Commission for some time. Because 
of the nature of this disclosure, the prospectus is the 
primary disseminating document of such 
information into the market. Too often the disclosure 
in response to this item has become boilerplate. For 
this reason, the Commission proposes certain 
modifications to the Form S-1 item for use in all three 
tiers. 


The proposed Item, which is designated Item 4 in all 
three Forms, would not include the first sentence of 
Instruction 1 to Item 3 of Form S-1 which states that 
“[d]etails of proposed expenditures are not to be 
given; for example, there need be furnished only a 
brief outline of any program of construction or 
addition of equipment.” Apparently, issuers have 
been reading this sentence to allow disclosure of 
minimal substance. The Commission believes that 
the language of the item itself, which refers to the 
“principal purposes” of the proceeds and 
“approximate amounts intended to be used for each 
purpose,” is sufficiently limited in space. In addition, 
the instructions have been refined to require 
disclosure of the terms of any indebtedness to be 
discharged from a material part of the proceeds. 
Additional changes have been made to Instruction 5 
concerning assets to be acquired from the proceeds 
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which would only require the name of the seller and 
an explanation of cost determining principles if the 
seller were an affiliate of the issuer or an associate of 
such affiliate. Again, the Commission wishes to call 
attention to the importance of meaningful disclosure 
in this area. Accordingly, commentators are 
requested to submit suggestions that will assist the 
Commission in upgrading the use of proceeds 
information. 


All three forms would be available for secondary 
transactions. Therefore, the selling security holders 
provision, Item 5 in all three Forms, is the same for 
all tiers and is similar to that in Form S-16. 


The “Description of Securities to be Registered”, 
Item 6 of Form A, is derived from the items in Forms 
S-1, S-7, and S-16 with minor changes and would be 
present in all three forms. Unlike Form S-16, allthree 
forms would require a description of the securities to 
be registered even though they are of a class 
registered pursuant to Section 12 under the 
Exchange Act. The Commission believes that such 
information should be presented in the prospectus 
rather than incorporated by reference from the 
Exchange Act registration statement. 


In addition, because the presence of charter or 
bylaw provisions or contractual arrangements 
designed to restrict the rights or alienability of the 
Subject security or to thwart either changes in 
control of the issuer or acquisitions above a certain 
percentage ofthe class of securities being registered 
may affect the nature, liquidity and value of the 
securities being offered or may restrict or prevent 
registration on an exchange, the Commission 
believes that a description of such provisions as well 





67The Commission notes that this provision con- 
cerning material dilutions would be generally 
inapplicable to offerings on Form A. The prospectus 
summary item, however, is designed to be standard 
among forms and would eventually be placed in 
Regulation S-K. 


68T his Item would also be a standard item and would 
eventually appear in Regulation S-K. In this regard, 
Instruction 3 relates to other than firm commitment 
or “all-or-none” best efforts arrangements and 
would, therefore, not be applicable for Form A 
offerings. 
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as the overall effects, advantages, disadvantages 
and operation of such provisions should be required 
in this section of the prospectus. Therefore, sub- 
paragraph (a)(5) has been incorporated into 
proposed Item 6. For some time, the Commission 
has been concerned with anti-takeover proposals in 
the context of proxy statements® and believes that 
the same concerns are relevant when an initial 
investment decision is being made. Subparagraph 
(a)(5) also would require that a legal opinion be set 
forth or summarized indicating whether a given anti- 
takeover provision is both lawful and enforceable. 


Item 7, “Additional Information’, of Form A” is 
based on the corresponding items in Forms S-7 and 
S-16. A statement would be required indicating that 
certain information has been incorporated by 
reference and, at the issuer’s option, a statement 
could also be included stating that specifically 
described portions which are not incorporated by 
reference are part of the registration state- 
ment. Detailed descriptions of all material incor- 
porated by reference would have to be provided in 
Part || of the registration statement and, at the 
issuer's option, could also be presented in the 
prospectus. 


+ 
not 


Perhaps the most important aspect of Item 7 is the 
requirement for a description of any and all material 
changes in the issuer's affairs which have occurred 
since the end of the latest fiscal year and which have 
not been described in areport on Form 10-Q or 8-K.”! 
This Item tracks the present language of Form S-16 
and would provide the necessary disclosure link to 
Exchange Act information which would be 
incorporated by reference. However, unlike Form S- 
16, this proposed additional information require- 
ment would not provide that information concerning 
a material change could be omitted if it had 
previously been disclosed in a proxy or informa- 
tion statement. This is because the proposed forms 
only incorporate by reference to periodic reports and 
not to proxy material. 


The corresponding Additional Information item in 
Form S-16 indicates that financial information may 
be required in the prospectus if the documents 
incorporated by reference do not include financial 
statements which reflect the results of a significant 
business combination accounted for as a pooling of 
interests or a change in accounting principles 
necessitating a substantial restatement of the 
financial statements. The relevant provisions in 
Form A reflect today’s adoption of Rules 3-07 and 3- 
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08 of Regulation S-X’ which set forth the 
requirements concerning the type of financial 
information necessary for significant business com- 
binations, whether they be accounted for as a 
pooling of interests or as a purchase transaction. 
These rules are in response to the concerns 
expressed by the Commission in Securities Act 
Release No. 4950 (February 20, 1969) regarding 
compliance with the requirements of Item 27 of 
Schedule A of the Securities Act.”? The Commission 
believes that the information required by these S-X 
rules is essential to an understanding of the issuer’s 





6°See Securities Act Release No. 5906 (February 15, 
1978) wherein the Commission indicated that the 
Advisory Committee’s recommendations urging the 
staff to review closely proxy materials containing 
anti-takeover proposals would be implemented 
administratively and would be the subject of specific 
instructions to the staff of the Division of Corporation 
Finance. These instructions were subsequently 
made public in Securities Exchange Act Release No. 
15230 (October 13, 1978) [43 FR 49863]. 


7Variations of the Additional Information item are 
also in Forms B andC. See Item 7(a)(3) and Item 8 of 
Form B and Item 8 of Form C. 


71ltem 7(a)(3) of Form B, which relates to the option 
of delivering the annual report to security holders, 
requires this information to be placed in the 
prospectus whether or not it has been previously 
reported. No such express requirement is included 
in the second option (Item 7(b)) of Form B since it is 
implicit that such information would appear in the 
prospectus because the business information would 
need to be as of the effective date of the registration 
statement. See Instruction to Item 7(b)(1) of Form B. 


?2Securities Act Release No. 6234 (September 2, 
1980). 


ltem 27 of Schedule A states: 


if the proceeds, or any part of the proceeds, of the 
security to be issued is to be applied directly or 
indirectly to the purchase of any business, [the 
registration statement shall include] a profit and loss 
statement of such business certified by an 
independent public or certified accountant, meeting 
the requirements of paragraph (26) ofthis schedule, 
for the three preceding fiscal years, together with a 
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operations and, when applicable, should be 
included in the prospectus. In addition, since such 
information is not designed to be presented by itself, 
historical financial statements of the issuer and its 
subsidiaries consolidated (as required by 
Regulation S-X) would have to be presented in the 
prospectus whenever Rule 3-07 or 3-08 information 
would be necessary. This represents the only case 
where Form A would require the presentation of 
historical financial statements within the 
prospectus. In this regard, however, the Com- 
mission requests specific comment on whether an 
issuer should be required to file on Form B or C when 
Rules 3-07 or 3-08 are applicable. 


In addition, the Form A Additional Information item 
indicates that financial information may have to be 
filed as an exhibit to the registration statement with 
regard to a material disposition of assets outside the 
normal course of business where such information 
had not been previously filed in an Exchange Act 
periodic report. Likewise, if there had been a change 
in accounting principles necessitating a substantial 
restatement of financial statements which had not 
been previously filed in a report, such restated 
financial statements would be a required exhibit of 
Form A. If either of these two exhibits had to be filed, 
the prospectus would include a brief description of 
the subject transaction or change in accounting 
principles and a statement that relevant financial 
information has been filed as an exhibit. In this way, 
just as the reader knows he has access to the issuer's 
latest financial statements, he would be put on 
notice that this additional information was avail- 
able. 


Pursuant to subparagraph (c) of Item 7, the issuer 
would include an undertaking to provide without 
charge a copy of any information that has been 
incorporated by reference, and any financial 
information exhibit required by the additional 
information requirement described above, to any 
requesting person who has been delivered a 
prospectus. So that each investor will have easy 
access to the entire disclosure package, the name, 
address and telephone number of the person to 
whom a written request for such information is to be 
directed would be included in the prospectus. 


The first item in Part Il of the registration state- 
ment, Item 8, contains the requirements as to the 
documents to be incorporated by reference into the 
registration statement. Although incorporation from 
the issuers latest Form 10-K and subsequent 
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periodic reports filed under Section 13(a) or 15(d) of 
the Exchange Act would be mandated, a registration 
statement filed on Form A, unlike Form S-16, would 
need not incorporate from any information in a proxy 
or information statement. The Commission believes 
that direct incorporation of proxy material would be 
unnecessary since Part III of the new Form 10-K will 
include, through incorporation by reference in most 
cases, relevant proxy information. Furthermore, the 
Additional Information item would require 
disclosure respecting any material changes in the 
issuer's affairs, including significant business 
combinations. 


Comments at the time Form S-16 was amended to 
allow primary offering use’* prompted the 
Commission to propose certain amendments to 
Form S-16 which it hoped would alleviate some- 
what the concerns of underwriters over potential 
Section 11 liability for issuers’ Exchange Act filings 
which they had not helped prepare, but which are 
incorporated by reference into Securities Act 
registration statements.’> Specifically, the 
Commission proposed amendments to Form S-16 
which would: (1) deem the effective date of 
documents incorporated by reference into registra- 
tion statements on that Form to be the date of the 
document's initial filing with the Commission; (2) 
deem a statement in a document incorporated by 
reference into the registration statement on that 
Form not to be part of the registration statement if 
the statement has been modified or superseded in 
the registration statement or in subsequentiy filed 
documents which are incorporated by reference into 
a registration statement on that Form; and (3) 





Footnote 73 Continued 

balance sheet, similarly certified, of such business, 
meeting the requirements of paragraph (25) of this 
schedule of a date not more than ninety days prior to 
the filing of the registration statement or at the date 
such business was acquired by the issuer if the 
business was acquired by the issuer more than 
ninety days prior to the filing of the registration 
statement. 


74S5ee comments available in File No. S7-725. See 
also the rulemaking petition filed May 3, 1978 bythe 
Corporate Finance Committee of the Securities 
Industry Association and the Commission’s letter of 
response dated May 26, 1978 from George A. 
Fitzsimmons, Secretary. 


75Securities Act Release No. 5923 (April 11, 1978). 
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provide that the making of a modifying or 
superseding statement shall not be deemed an 
admission that the modified or superseded 
statement constituted a violation of the federal 
securities laws. These proposed amendments were 
in response to the concern that, because Section 11 
imposes liability for statements misleading or 
untrue when the registration statement becomes 
effective, liability could be asserted based on 
Exchange Act documents accurate when filed but 
subsequently outdated. In addition, they dealt with 
what underwriters feared would be a reluctance by 
issuers to accept recommendations to change 
disclosure in Exchange Act filings because the 
issuers would not want to admit a deficiency in the 
original filing. 


The Commission believes that further consideration 
of the proposed amendments to Form S-16 is 
warranted in connection with the proposed 
Securities Act disclosure system. Therefore, the 
Commission has included these proposals as 
provisions in the relevant incorporation by reference 
items’® in all three proposed forms. Although the 
original proposals to Form S-16 are being withdrawn, 
the Commission believes that additional public 
comment in the context of this release is necessary 
to assist it in determining whether the proposals 
represent a reasonable and prudent approach tothe 
liability problems relating to incorporated 
documents. 


The balance of the items in Part II of Form A will, with 
minor exceptions, be standard in all three forms. 
These are: Item 9, Other Expenses of Issuance and 
Distribution; Item 10, Interest of Experts Named; 
Item 11, Indemnification of Directors and Officers; 
Item 12, Other Documents Filed as a Part of the 
Registration Statement; and Exhibits. It should be 
noted that the exhibit item is keyed to recently 
adopted Item 7 of Regulation S-K.”’ Although 
disclosure relating to provisions for indemnifying 
officers and directors is not presently required in 
Part Il of Form S-16, it is called for in Forms S-1 and 
S-7. The Commission believes that this is important 
information which may not be succinctly explained 
elsewhere in its disclosure system and therefore 
should be included in all three proposed forms. In 
contrast to existing Forms S-1, S-7 and S-16, the 
Commission is not proposing to include an item 
relating to the accounting treatment of proceeds 
from the stock to be registered’”® because the 
accounting literature appears to sufficiently address 
this area. 
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FORM B 


As stated previously, Form B relies on Form A for 
much of its content. The major difference from Form 
A is the delivery of information either in the form of 
an annual report to security holders or in the 
prospectus itself. 


Item 7 is the cornerstone of Form B. This Item 
permits the issuer the option of delivering its annual 
report to security holders along with the prospectus 
or including specified information within the 
prospectus. The option allowing the annual report to 
be delivered is made possible because of the 
improved nature of the disclosure within security 
holder reports required by Rule 14a-3, as it was 
amended today.”? 


In the Commission’s opinion, the option of delivering 
the annual report to security holders with the 
prospectus would be most helpful and cost effective 
in the registration of securities used in transactions 
which do not involve large numbers of offerees or 
which will be made at the market or over an 
exchange. For example, companies could avail 
themselves of this inexpensive method to register 
securities that might otherwise be the subject of 
private placements or of fairness hearings required 
under Section 3(a)(10) of the Securities Act.®° In 
doing so, a company could sell securities without the 
discount that is commonly attendant to the sale of 
restricted securities. 





76Besides Item 8 of Form A, see Item 9 of Forms B 
and C. 


”Securities Act Release No. 6230 (August 27, 
1980). 


7®See, e.g., Item 29 of Form S-1. 


Securities Act Release No. 6231 (September 2, 
1980). 


8°Section 3(a)(10) provides for an exemption from 
registration for securities issued in an exchange 
transaction where the terms and conditions of such 
issuance are approved after a hearing upon their 
fairness. 
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If the issuer elects the alternative of delivering its 
annual report, it would also be presented with an 
additional option respecting the delivery of updated 
quarterly financial information. Item 7(a)(2) would 
require that the issuer provide financial and other 
information in the form required by Part | of Form 10- 
Q as of the end of the most recent fiscal quarter 
which ended after the end of the latest fiscal year for 
which certified financial statements were included 
in the latest report to security holders and morethan 
forty-five days prior to the effective date of the 
registration statement. This requirement coincides 
with the 135 day financial statement age standard of 
new Rule 3-12 of Regulation S-X.*! Three means are 
set forth by which such updating may be provided: 
(1) by including such information in the prospectus; 
(2) by providing without charge to each person to 
whom a prospectus is delivered a copy of the issuer’s 
latest Form 10-Q; or (3) by providing without charge 
to each person to whom a prospectus is delivered a 
copy of the issuer’s latest quarterly report to security 
holders which included the required financial 
information. Thus, if the issuer so chooses, 
duplication of previously reported quarterly 
information may be avoided. 


Under Item 7(a)(3), issuers opting to deliver their 
annual reports to security holders in satisfaction of 
the Form’s requirements would have to describe 
material changes in their affairs (other than those 
relating to business combinations or acquisitions or 
changes in accounting principles or material 
dispositions of assets for which financial information 
is required) much in the same manner as in FormA, 
except that prospectus disclosure could be omitted 
only® if such information had previously been 
reported in areport on Form 10-Q delivered with the 
prospectus in the manner described in the previous 
paragraph. A major departure from Form A would 
occur if the issuer has effected or were about to 
effect a transaction for which information is required 
by Rule 3-07 or Rule 3-08 of Regulation S-X,*i.e., has 
had an accounting principles change that requires a 
substantial restatement of the financial statements 
in the annual report or has effected or is about to 
effect a material disposition of assets that requires 
financial information to be set forth. |nsuchcasethe 
Form B option to deliver the annual report to security 
holders would be unavailable. The Commission 
believes that if such a transaction has been or is 
about to be consummated, all financial information 
and other required information should de included 
in the prospectus in order to avoid possible 
confusion on the part of the reader. Morecver, it is 
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also recognized that the occurrence of this type of 
event may require that substantial attention be given 
to various aspects of disclosure, particularly the 
description of business, segment information, and 
management's discussion and analysis of the 
issuer's financial condition and results of 
operations. 


Item 7(b) would provide the framework of the 
prospectus content ifthe option to deliver the annual 
report were not elected or were unavailable. The 
Commission is striving in Item 7 of Form B for an 
equivalent level of disclosure whether accomplished 
through the delivery of the annual report to security 
holders or of a prospectus which stands alone. 
Specifically, Item 7(b) would require a description of 
business in reasonable detail and tothe same extent 
as would be required in the preparation of an annual 
report to security holders as required by Rule 14a-3 
or Rule 14c-3 under the Exchange Act. An 
instruction is included that would allow the issuer’s 
most recent annual report to security holders to be 
used as a guide, but it would insist that the issuer 
take into account changes in its business which 
occurred between the most recent annual report to 
security holders and the effective date of the 
registration statement. 


In general, the remaining requirements would 
encompass the Regulation S-X and Regulation S-K 
requirements required in annual reports to security 
holders by revised Rule 14a-3. Financial statements 
of the registrant and its subsidiaries consolidated, 
including any information required by Rules 3-07 





81In general, Rule 3-12 states that if financial 
statements in a filing are as of a date more than 135 
days prior to the date the filing is expected to 
become effective, the financial statements shall be 
supplemented with condensed financial statements 
through the end of the last fiscal quarter on a 
comparative basis. Such condensed financial 
statements are to be given in the same degree of 
detail as in Part | of Form 10-Q. 


82Under Form A, such information could be omitted 
if it were previously disclosed in a Form 10-Q or 8-K, 
even though neither periodic report would be 
delivered with the prospectus. 


83For a discussion of Rules 3-07 and 3-08, see the 
text accompanying note 72 supra. 
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and 3-08 of Regulation S-X, would be presented in 
the prospectus. Industry segment information would 
be the same as that required in the annual report, 
i.e., in accordance with the provisions of paragraphs 
(b), (c)(1)(i) and (d) of Item 1 of Regulation S-K. 
Market and related information would be the same 
or equivalent to the information required by new 
Item 9 of Regulation S-K, depending upon the 
securities being registered. Management's 
discussion and analysis would key to new Item 11 of 
Regulation S-K and, if applicable, to proposed Item 2 
of Part | of Form 10-Q. New Item 12 of Regulation S- 
K, Supplementary Financial Information, would also 
be addressed. Finally, Item 7(b)(7) would make 
clear that if the issuer engages in oil and gas related 
operations which exceed the criteria for exemption 
specified in Rule 3-18(k) of Regulation S-X,™ 
information of the type required in Form 10-K would 
have to be presented with regard to such operations. 


As is described above, the historical financial 
statements that would be required to be delivered by 
Form B, either in the prospectus or in the annual 
report to security holders, are for the issuer and its 
subsidiaries consolidated. The Commission invites 
comments on whether any other financial 
statements contemplated by Regulation S-X should 
be delivered and, if so, which statements. 


Statements respecting incorporation by reference, 
availability of reports and listing on a national 
securities exchange would be required by Item 8, 
Other Information, and would be the same as those 
in Form A. Additionally, Item 8 would elicit an 
undertaking from the issuer to provide without 
charge on the written request of any persontowhom 
a prospectus is delivered a copy of the issuer's latest 
Form 10-K and the latest Form 10-Q if such Form is 
not delivered with the prospectus. 


Item 9, Incorporation by Reference, in Part || would 
be identical to the corresponding provision in FormA 
with one exception. If the issuer elected the Item 
7(a) option and delivered the annual report to 
security holders with the prospectus, certain 
portions of the annual report would have to be 
incorporated by reference. This would include: the 
business description; certified financial statements; 
industry segment information; selected financial 
information; and management's discussion and 
analysis of financial statements. In this way, the 
disclosure package under both alternatives in Form 
B would be equivalent to one another. In addition, an 
undertaking in Part 1I to deliver the annual report to 
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security holders to each person to whom the 
prospectus is delivered would be necessary if the 
Item 7(a) option were used. 


Form C 


The format of Form C is relatively simple. In essence, 
it represents a streamlined version of Form S-1. The 
core informational requirements for the forepart of 
the prospectus would be thesameas FormsA and B. 
Item 7, Information with Respect to the Issuer, is 
structured along the lines of Forms S-1 and 10-K. 
The descriptions of business, properties and legal 
proceedings would be furnished in accordance with 
Items 1, 2 and 5 of Regulation S-K, respectively. The 
financial statements would be those required by 
Regulation S-X, and schedules required by S-X would 
be filed as schedules to the registration statement. 
Market price information, management’s discussion 
and analysis, and supplementary financial 
information would derive from the relevant new 
Items 9, 11, and 12 in Regulation S-K. 


Under Item 7(b), information called for by Item 3, 
Directors and Executive Officers, Item 4, 





“The exemption for oil and gas disclosure under 
Rule 3-18(k) reads: 


Exemption. This paragraph shall not apply to filings 
under the federal securities laws by any registrant 
meeting all of the conditions described below for 
each of the two most recent fiscal years, based on its 
annual consolidated financial statements: 


(i) Gross revenues from sales or transfers of oil and 
gas (as defined in subparagraph (4)(ii) of this 
paragraph) do not exceed 10 percent of total 
revenues; 


(ii) Income after taxes (but before extraordinary 


items) from oil and gas producing activities, 
including amounts applicable to investees 
accounted for under the equity method, does not 
exceed 10 percent of consolidated income before 
extraordinary items; and 


(iii) The “Present Value of Estimated Future Net 
Revenues” (see subparagraph (6)(ii) of this 
paragraph), including amounts attributable to 
investees accounted for under the equity method, 
plus the net capitalized costs of unproved 
properties, do not exceed 10 percent of total assets. 
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Management Remuneration and Transactions,® 
and Item 6, Security Ownership of Certain Beneficial 
Owners and Management, of Regulation S-K would 
have to be included in the prospectus for those 
issuers which have had a change in control within 
the last three years or have not been reporting 
companies for the last three years. The Commission 
believes that this requirement is necessary to ensure 
adequate dissemination of management and 
ownership information for these types of companies. 
All other Form C issuers, except those which 
voluntarily include such information within the 
prospectus, would incorporate this information by 
reference from the pertinent portions of their latest 
Form 10-K: Item 4 of Part |, and all of Part Ill. 


Item 14 of Part I] would require the disclosure of 
sales of unregistered securities during the past three 
years. This Item would be the same as Item 25 of 
Form S-1. 


Audit Committees 


The Commission has endorsed the concept of audit 
committees for over forty years.** More recently, in 
1972, the Commission recommended the 
establishment of such committees, “in order to 
assist in affording the greatest possible protection to 
investors who rely upon. . .financial statements.”®’ In 
1974, the Commission adopted an amendment to 
Schedule 14A (17 CFR 240.14a-101) of the proxy 
rules requiring disclosure of the existence and 
composition of the audit committee of the board of 
directors.® Finally, in 1978, the Commission further 
amended Schedule 14A to require disclosure of the 
functions performed by issuers’ audit committees 
and the number of meetings held by such 
committees.*? 


Comment is requested specifically on whether this 
same, or some similar, disclosure should be 
required in Forms A, B, and C. In the case of 
reporting companies, this information is disclosed, 
as discussed above, in election of director proxy 
statements. Therefore, comment also is requested 
on whether this disclosure requirement should be 
limited to first time issuers. 


IMPACT OF THE PROPOSED INTEGRATED DIS- 
CLOSURE SYSTEM ON FOREIGN ISSUERS 


Although most of the actions taken today relate only 


to domestic issues,* the Commission believes that a 
similar integrated disclosure system may be feasible 
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for foreign private issuers that file reports on Form 
20-F (17 CFR 249.220-f). 


Because the registration and reporting 
requirements of foreign issuers are significantly 
different from those to which domestic issuers are 
subject and involve a complicated interrelationship 
of statutory sections, rules, and forms, this summary 
may assist commentators in responding to the 
inquiries listed below. 


A. The Exchange Act 


Much of the complexity in this area is caused by two 
principles the Commission adopted in its early 
years. First, a distinction is made between foreign 
companies that voluntarily enter the United States 
securities markets and those companies whose 
securities are traded in the United States without any 
voluntary acts or encouragement by the issuer. This 
distinction is accomplished by deeming al! foreign 





Foreign issuers would disclosure management 
remuneration in accordance with Guide 63, 
Disclosure Relating to Management Remuneration 
by Certain Foreign Private Issuers. See Securities Act 
Release No. 6157 (November 29, 1979). 


86Accounting Series Release No. 19 (December 5, 
1940). 


87Accounting Series Release No. 123 (March 23, 
1972). 


Accounting Series Release No. 165 (December 20, 
1974) [40 FR 1010]. 


8Securities Exchange Act Release No. 
(December 6, 1978). 


15384 


%1n a concurrent release, the Commission has 
adopted provisions in Regulation S-X that codify the 
existing policy concerning the use of financial 
statements presented in accordance with foreign 
generally accepted accounting principles and 
reconciliations to United States generally accepted 
accounting principles. See Securities Act Release 
No. 33-6234 (September 2, 1980). As discussed 
previously in this release, the Commission is 
proposing to extend the use of Forms A and B to 
foreign private issuers that voluntarily file the same 
reports as domestic issuers. 
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companies having either listed securities on a 
United States exchange or made a public offering of 
securities registered under the Securities Act of 
1933 as voluntarily entering the United States 
market. All other foreign companies whose 
securities are traded in the United States are 
deemed not to have taken any voluntary acts to enter 
the United States market. Second, certain North 
American companies (Canadian and Mexican 
companies), which have voluntarily entered the 
United States markets, are treated the same as 
United States companies for reporting purposes. 


Thus, foreign issuers with a class of securities 
registered pursuant to Section 12(b) of the 
Exchange Act or with areporting obligation pursuant 
to Section 15(d) of the Exchange Act fall within the 
voluntary classification. Of this group of issuers, 
North American issuers must file the same 
disclosure documents as domestic issuers. All other 
foreign issuers in this class generally can file on 
Form 20-F and Form 6-K (17 CFR 249.306)?! and are 
exempt from the proxy solicitation and information 
statement provisions of Section 14 and from the 
insider reporting and short-swing trading profits 
provisions of Section 16 of the Exchange Act.? 


Foreign issuers with more than $1 million of assets 
and a class of equity securities with 500 holders 
world-wide are required to register that class of 
securities pursuant to Section 12(g) of the Exchange 
Act. No distinction is made between North American 
and other foreign issuers in this category; all foreign 
issuers Can generally use Forms 20-F and 6-K and 
will be exempt from the proxy rules. Moreover, many 
issuers in this category can instead rely on the 
exemptions from registration specified in Rule 12g3- 
2.°° Two of such exemptions are especially relevant. 
First, paragraph (a) of Rule 12g3-2 provides an 
exemption from Section 12(g) for the securities of a 
foreign company that meets the tests of $1 million 
assets and 500 shareholders of record world-wide 
but has less than 300 United States shareholders of 
record. Second, paragraph (b) of the Rule provides 
another exemption, frequently called the 
information-supplying exemption. Essentially the 
securities of a foreign company will be exempt from 
Section 12(g), regardless of the number of United 
States shareholders, if the company furnishes to the 
Commission for public inspection copies of the 
material investor information it makes public in its 
local jurisdiction or sends to its shareholders either 
voluntarily or pursuant to foreign law or exchange 
requirements. 
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This entire scheme is subject to the concept of 
“assentially United States companies” which are 
treated for reporting purposes as domestic 
registrants. Essentially United States companies are 
those with (1) more than 50 percent of their voting 
securities held of record by United States residents 
and (2) either their business administered 
principally in the United States or United States 
residents constituting at least 50 percent of the 
members of their board of directors.” 


B. The Securities Act 


North American issuers required to file the same 
reports under the Exchange Act as domestic 
registrants are permitted to use Forms S-7 and S-16 
provided the other conditions to the use of those 
Forms are met. The Commission, however, has not 
yet extended the availability of the short forms to any 
other foreign issuers except for certain rights 
offerings. Foreign issuers reporting on Form 20-F 
that otherwise meet the eligibility requirements for 
the use of Form S-7 may use Form S-16 to register 
rights offerings to shareholders provided the Form 
20-F is either delivered with the prospectus or made 
available upon request.% This would also be true 





Form 20-F is a consolidated registration and 
annual report form. Form 6-K is an interim report for 
furnishing the same type of information required to 
be furnished by Rule 12g3-2(b) (17 CFR 240.12g3- 
2(b)) discussed below. These forms require less 
information than Forms 10-K, 10-Q, and 8-K. See 
Securities Exchange Act Release No. 16371 
(November 29, 1979). 


See Rule 3a12-3 (17 CFR 240.3a12-3). 


°3See Securities Exchange Act Release No. 8066 
(April 15, 1967) for a detailed discussion of the 
operation of this rule. 


%See Rule 3al2-3, and Form 20-F General 
Instructions A(a)(2) and (b)(2). 


See the discussion supra concerning proposals to 
slightly enlarge this category with regard to Forms A 
and B. 


%6See Form S-16, General Instructions, A(3) and 
Securities Act Release No. 6156 (November 29, 
1979). 
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with regard to proposed Form A. In all other 
situations, however, foreign private issuers must 
presently use Form S-1, and under the proposals 
would have to use Form C, to register their offerings 
of securities.%’ 


C. Request for Comments 


In view of the improving disclosure standards of 
many foreign countries, the increasing efforts to 
harmonize international disclosure and accounting 
guidelines, and the recent adoption ofthe Form 20-F 
which substantially increased the disclosure 
requirements of foreign issuers, the Commission 
believes that it should consider the feasibility of 
developing an integrated disclosure system for 
foreign issuers. Although the results of such a 
system should be similar to those of the integrated 
disclosure system for domestic issuers, the design 
and operation of the systems may differ because of 
the differing reporting structure for foreign issuers 
under the Exchange Act. 


At this time, the Commission is not proposing a 
specific system for foreign issuers, but rather is 
requesting comments on the general concept of 
such a system. The diversity of foreign disclosure 
standards® and the major departure from the 
Commission's traditional policy such a system 
would represent make design of any such system 
especially difficult. Consequently, the Commission 
believes that information concerning investors in 
foreign securities, their methods of making 
investment decisions, and the markets, both 
domestic and foreign, for foreign securities would be 
of assistance. Therefore, the Commission is 
requesting public comments regarding the above 
discussion, as well as on the specific inquiries listed 
below. 


1. Commentators are invited to address the 
application of the proposed integration system for 
domestic users to foreign private issuers reporting 
on Form 20-F including, but not limited to, the 
criteria for the eligibility of such issuers to use Forms 
A and B. Additionally, comments are requested as to 
whether a separate classification and form(s) should 
be developed for foreign private issuers. 


2. Public comment is sought on whether the 
Commission’s rules and forms should maintain the 
present distinction made between North American 
issuers and all other foreign private issuers and, if 
not, whether any other distinctions should be made“ 
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or whether private issuers from all foreign countries 
should be able to use the same forms. 


3. Comment is solicited on whether the existence 
outside the United States of the primary market for 
the securities of foreign private issuers creates any 
special difficulties in applying the proposed system 
to foreign registrants. 


4. Commentators are invited to comment on whether 
foreign laws impede or restrict the information that 
can be filed with the Commission. 


5. The Commission is soliciting comment on 
whether the investors in foreign securities 
significantly differ in composition from those 
investing in the securities of United States issuers 
and, if such differences exist, whether there are any 
ramifications for the requirements relating to the 
disclosure and dissemination of information 
regarding foreign issuers. 


6. In view of the above inquiries, specific comment is 
solicited with regard to the relative importance to 
investors, analysts and others of the information 
contained in a Form S-1 registration statement that 
is not in a filing on Form 20-F. 


GENERAL AND SPECIFIC INQUIRIES 


Any interested persons wishing to submit written 
comments on the proposed forms, as well as on 
other matters which might have an impact on the 
proposals contained herein, are invited to do so. 
Moreover, commentators are urged to address any 
alternatives or modifications which may assist the 
Commission in its reformulation of the Securities Act 
disclosure system. 


The Commission also solicits comment as to 
whether the proposals would have an adverse effect 
on competition or would impose a burden on 
competition which is not necessary or appropriate in 
furtherance of the purposes of the Securities Act. 





7Some of the forms designed for special types of 
offerings or special categories of issuers are 
available for use by foreign issuers, e.g., Form S-11 
for securities of certain real estate companies. 


%See e.g., Lafferty and Cairns, “Financial Times 
World Survey of Annual Reports 1980”. 
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TEXT OF PROPOSED FORMS 


17 CFR Chapter II is proposed to be amended as 
follows: 


1. By proposing registration statement Forms A, B, 
and C set forth below. 


PART 239—FORMS PRESCRIBED UNDER THE 
SECURITIES ACT OF 1933 


SECURITIES AND EXCHANGE COMMISSION 
FORM A 
REGISTRATION STATEMENT UNDER 
THE SECURITIES ACT OF 1933 





(Exact name of issuer as specified in its charter) 





(State or other 
jurisdiction of 
incorporation or 
organization) 


(Primary Standard 
Industrial 
Classification Code 
number) 


(I.R.S. Employer 
Identification 
No.) 





(Address, including zip code, and telephone number, including 
area code, of issuer’s principal executive offices) 





(Name, address, and telephone number of agent for service) 


Approximate date of commencement of proposed sale to the 
public 





CALCULATION OF REGISTRATION FEE 


Title of Amount to Proposed 
each class be maximum 
of secur- registered offering 
ities to be price 
registered per unit 


Amount 
of registra- 
tion fee 


Proposed 
maximum 
aggregate 
offering 
price 





GENERAL INSTRUCTIONS 
A. Rule as to Use of Form A. 


(1) Any issuer which meets the following conditions 
may use this form for registration under the 
Securities Act of 1933 of securities offered in the 
transactions specified in (2) below. 


(a) The issuer (i) has aclass of securities registered 
pursuant to Section 12(b) of the Securities Exchange 
Act of 1934; or (ii) is organized under the laws of the 
United States or any State or Territory or the District 
of Columbia, has its principal business operations in 
the United States or its Territories and has a class of 
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equity securities registered pursuant to Section 
12(g) of the above Act or is required to file reports 
pursuant to Section 15(d) of the above Act. 


(b) The issuer (i) has been subject to the require- 
ments of Section 12 or 15(d) of the Securities 
Exchange Act of 1934 and has filed all the material 
required to be filed pursuant to Sections 13, 14, or 
15(d) (including Forms 10-K, 10-Q and, if necessary, 
Forms 8-K), as applicable, for a period of at least 
thirty-six calendar months immediately preceding 
the filing of the registration statement on this Form; 
(ii) has filed in a timely manner all reports required 
to be filed during the twelve calendar months 
preceding the filing of the registration statement 
and, if the issuer has utilized Rule 12b-25(b) of the 
Securities Exchange Act of 1934 with respect to a 
report, that report has actually been filed within the 
time period prescribed by that Rule; and (iii) if 
subject only to the requirements of Section 15(d) of 
the Securities Exchange Act of 1934, has sent to all 
security holders of each class of securities to which 
the registration statements declared effective 
pursuant to the Securities Act of 1933 relate areport 
containing the information called for by Rule 14a- 
3(b) within the twelve calendar months preceding 
the filing of the registration statement. 


(c) The registrant and its subsidiaries have not 
during the past thirty-six calendar months (i) failed 
to pay any dividend or sinking fund installment on 
preferred stock; or (ii) defaulted on any installment 
on material indebtedness for borrowed money, oron 
any rental on a material long-term lease. 


(d) The issuer and its subsidiaries consolidated had 
an annual net income, after taxes but before extra- 
ordinary items and cumulative effect of a change in 
accounting principle, of at least $250,000 for three 
of the last four fiscal years, including the most recent 
fiscal year. 


(e) Anissuer shall be deemed to have met conditions 
(b), (c) and (d) above if (i) its predecessor and it, 
taken together, do so, provided that the succession 
was primarily for the purpose of changing the state of 
incorporation of the predecessor or forming a 
holding company and that the assets and liabilities 
of the successor at the time of succession were 
substantially the same as those of the predecessor; 
or (ii) if all predecessors met the conditions at the 
time of succession and the issuer has continued to 
do so since the succession. 
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(f) This Form may be used for the registration of 
securities of a majority-owned subsidiary which are 
fully guaranteed as to principal and interest by its 
parent if the parent meets the above conditions, not- 
withstanding the failure of the subsidiary issuer to 
meet such conditions. In such an instance, the 
guarantor shall be a co-issuer with the issuer. 


(g) A foreign private issuer (as defined in Rule 3b- 
4(c) of the Securities Exchange Act of 1934, 17 CFR 
240.3b-4(c)), which satisfies all of the provisions in 
this instruction for the use of Form A except the 
provisions in paragraph (1)(a)(ii) of this Instruction 
relating to incorporation and principal business may 
use this Form provided such foreign issuer is 
required to file or otherwise files the same reports 
with the Commission under Section 13(a) or 15(d) of 
the above Act as a domestic issuer, and provided 
further that all of its security holders resident of the 
United States, including those holding under 
American Depositary Receipts or similar 
arrangements, of each class of securities to which 
the registration statements declared effective 
pursuant to the Securities Act of 1933 relate, have 
been sent a report containing the information called 
for by Rule 14a-3(b). 


(2) Securities offered in the following transactions 
may be registered on this Form. 


(a) Primary Offerings by Certain Issuers. Debt or 
equity securities to be offered for cash by or on 
behalf of the issuer provided the issuer meets the 
conditions specified in (i), (ii), or (iii) below and also 
meets the conditions specified in (iv) below: 


(i) The aggregate market value of the voting stock 
held by nonaffiliates of the issuer is $50 million or 
more; or 


(ii) The aggregate market value of the voting stock of 
the issuer's parent held by non-affiliates is $50 
million or more, the issuer is a majority-owned 
subsidiary and its parent has fully guaranteed the 
securities as to principal and interest; or 


(iil) The aggregate market value of the voting stock of 
the issuer's parent held by non-affiliates is $50 
million or more, the issuer is a majority-owned 
subsidiary; and 


A. The issuer has outstanding securities held by non- 
affiliates, with an aggregate principal amount or 
market value of at least $250 million, the offer or sale 
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of which has been registered pursuant to the 
provisions of Section 6 of the Securities Act of 1933, 
15 U.S.C. 77f; and 


B. The issuer has at least 1,000 security holders to 
whom the issuer has furnished an annual report for 
its most recent fiscal year containing certified 
financial statements in compliance with the require- 
ments of Rule 14a-3 (17 CFR 240.14a-3) or Rule 
14c-3 (17 CFR 240.14c-3). An annual report of the 
issuer's parent that contains separate certified 
financial statements of the issuer may be used to 
satisfy this requirement; and 


(iv) The offering is or will be pursuant to a best efforts 
underwriting which is either done on an “all-or-none” 
basis, or a firm commitment underwriting in which 
the underwriters are committed to take and to pay 
for all or not less than 90% of the securities being 
offered. 


Instruction. The aggregate market value of the 
issuer's or its parent’s outstanding common stock 
shall be computed by reference to the price at which 
the stock was sold, or the average of the bid and 
asked prices of such stock, as of a specified date 
within 60 days prior to the date of filing. (See the 
definition of “affiliate” in Rule 405, 17 CFR 230.405.) 


Contracts for the delayed delivery of securities 
included in the offering which are solicited by the 
principal underwriters shall be deemed part ofa firm 
commitment to purchase by such underwriters. 


(b) Conversions or Warrants. Securities to be offered 
upon the conversion of outstanding convertible 
securities or upon the exercise of outstanding 
transferable warrants issued by the issuer of the 
securities to be offered, or by an affiliate of such 
issuer, provided: 


(i) No commission or other remuneration is paid for 
soliciting the conversion of the convertible securities 
or the exercise of the warrants; or 


(ii) The issuer (or the parent, if the issuer is a 
majority-owned subsidiary and the parent fully 
guarantees the securities) has one or more classes 
of outstanding voting stock and the aggregate 
market value of the voting stock held by its 
nonaffiliates is $50 million or more determined in 
accordance with the Instruction to paragraph (2)(a) 
above. 
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(c) Rights Offerings. Securities to be offered upon 
the exercise of outstanding rights granted by the 
issuer of the securities to be offered, provided such 
rights are granted on a pro rata basis to all existing 
security holders of the class of securities to which 
the rights attach. 


(d) Transactions Involving Dividend or Interest 
Reinvestment Plans. Securities of the issuer offered 
solely to its existing security holders pursuant to a 
plan established to allow such persons to reinvest 
dividends or interest paid them on securities issued 
by the issuer, plus additional cash amounts 
contributed by the participants of the plan, provided 
that if any securities to be registered are purchased 
by the registrant for the account of plan participants, 
the purchase price for such securities shall not 
exceed either the current market price at the time of 
the purchase or an amount determined in 
accordance with a pricing formula specified in the 
plan and based upon average or current market 
prices at the time of the purchase. 


(e) Transactions Involving Secondary Offerings. Out- 
standing securities to be offered for the account of 
any person other than the issuer, including 
securities acquired by standby underwriters in 
connection with the call or redemption by the issuer 
of warrants or a class of convertible securities, if 
securities of the same class are listed and registered 
on a national securities exchange or are quoted on 
the automated quotation system of a national 
securities association. In addition, Form A may be 
used by affiliates to register securities for resale 
pursuant to the conditions specified in General 
Instruction E to Form S-8 (17 CFR 239.16b). 


(f) Secondary Offerings by Certain Closed End 
Management Investment Companies. Form A may 
be used by closed end management investment 
companies for the registration of securities under 
the Securities Act of 1933 only for the purposes 
specified in paragraphs (2)(d) and (2)(e) above and 
subject to the applicable requirements of Section 
18(d) of the Investment Company Act of 1940 
provided that such company: (i) is registered as a 
closed end management investment company 
under the Investment Company Act of 1940; (ii) has 
been subject to and has filed all material required to 
be filed pursuant to Sections 20(a), 30(a) and 30(b) 
of such Act for a period of at least thirty-six calendar 
months immediately preceding the filing of the 
registration statement on this Form; (iii) has filed ina 
timely manner all reports required to be filed during 
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the twelve calendar months preceding the filing of 
the registration statement; and (iv) meets the 
requirements of paragraphs (1)(c) through (e) ofthe 
Rule as to the Use of this Form. 


(g) Rights Offerings by Foreign Private Issuers. A 
foreign private issuer (as defined in Rule 3b-4(c) of 
the Exchange Act, 17 CFR 240.3b-4(c)) which 
satisfies all of the provisions of paragraph (1) of the 
Rule as to Use of this Form, except the provisions in 
General Instruction A(1)(a) relating to incorporation 
and principal business operations, General 
Instruction A(1)(g) relating to the filing with the 
Commission of the same type of reports filed by 
domestic issuers, and in General Instruction 
A(1)(b)(iii) relating to a report containing the 
information called for by Rule 14a-3(b), may register 
rights offerings on this form, provided such foreign 
issuer: 


(i) Furnished previously or furnishes with the 
prospectus to all its security holders resident of the 
United States, including those holding under 
American Depositary Receipts or similar arrange- 
ments, copies of its latest annual report to security 
holders, if in the English language, and such annual 
report to security holders or the prospectus contains 
the issuer's undertaking to send promptly to any 
such United States holder, upon written request, a 
copy of the issuer's latest annual report filed with the 
Commission under the Exchange Act on Form 20-F; 
or 


(ii) Furnishes with the prospectus a copy of its latest 
annual report filed with the Commission under the 
Exchange Act on Form 20-F. 


B. Application of General Rules and Regulations. 


Attention is directed to the General Rules and 
Regulations under the Securities Act, particularly 
those comprising Regulation C (17 CFR 230.400 to 
230.494). That Regulation contains general 
requirements regarding the preparation and filing of 
registration statements. Rules 405, 411, 412, 439 
and 473 should be especially noted. Notwithstand- 
ing Rules 404(c) and 421(c), no table of contents or 
cross-reference sheet need be included in the 
prospectus or the registration statement. 


C. Documents Comprising Registration Statement. 


The registration statement shall consist of the facing 
sheet of the Form, a prospectus containing the 
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information called for by Part |, the information, list 

of exhibits, and undertakings specified in Part Il, 

signatures, consents of experts, exhibits, and any 

other information or documents filed or required to 

be filed as a part of the registration statement. 

PART 1. INFORMATION REQUIRED IN 
PROSPECTUS 


Item 1. Distribution Spread. 


The information called for by the following table shall 
be given, in substantially the tabular form indicated, 
on the outside front cover page of the prospectus as 
to all securities to be registered (estimated, if 
necessary). 


Underwriting Proceeds 
discounts and to issuer or 
commissions other persons 


Price to 
public 


Per Unit 


Total 


Instructions. 1. The term “commissions” is defined 
in paragraph (17) of Schedule A of the Securities 
Act. Only commissions paid by the issuer or selling 
security holders in cash are to be included in the 
table. Commissions paid by other persons, and other 
considerations to the underwriters, shall be set forth 
following the table with a reference thereto in the 
second column of the table. Any finder’s fee or 
similar payments shall be appropriately disclosed. 


2. If itis impracticable to state the price to the public, 
the method by which it is to be determined shall be 
explained. In addition, if the securities are to be 
offered at the market, or if the offering price is to be 
determined by a formula related to market prices, 
indicate the market involved and the market price as 
of the latest practicable date. 


(3) If any of the securities to be registered are to be 
offered for the account of security holders, refer on 
the first page of the prospectus to the information 
called for by Item 5. 

Item 2. Summary Information. 

Immediately following the cover page of the 
prospectus, set forth a summary containing the 
following: 


(a) a brief description of the business conducted by 
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the issuer; 


(b) a brief description of the material terms and 
features of the offering; 


(c) for the five fiscal years and for any interim 
periods for which statements of income would be 
required by Rule 3-02 of Regulation S-X, selected 
financial data prepared in accordance with Item 10 
of Regulation S-K and data concerning net income 
and net income per share; and 


(d) if the proposed offering involves material dilution 
of the purchasers’ interests or of existing 
shareholders’ interests, then such material dilution 
should be set forth in appropriate tabular form. 


Instructions 


1. If the issuer has made a material disposition of 
assets outside the normal course of business after 
the end of the most recent fiscal year for which 
information is included inthe summary or if an event 
has occurred or is expected to occur which would 
require the filing of information pursuant to Rules 3- 
07 or 3-08 of Regulation S-X, then the issuer shall 
furnish, as a part of or in addition to the summary, a 
pro forma condensed balance sheet giving effect to 
the disposition or acquisition as of the end of the 
most recent fiscal year and a pro forma summary of 
Operations giving effect to the disposition or 
acquisition as of the beginning of the most recent 
fiscal year and through any interim periods shown in 
the summary. 


2. If the offering involves the redemption of 
outstanding preferred stock or indebtedness, 
earnings per share data should be furnished to show 
what the earnings would have been for the latest 
fiscal year and any subsequent interim period if the 
redemption had taken place at the beginning of the 
respective period (or date of issuance of the 
redeemed security if later). 


Item 3. Plan of Distribution. 


(a) If the securities are to be offered through 
underwriters, give the names of the principal 
underwriters, and state the respective amounts 
underwritten. Identify each such underwriter having 
a material relationship to the issue and state the 
nature of the relationship. State briefly the nature of 
the obligation of the underwriter(s) to take the 
securities. 
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Instruction. All that is required as to the nature of the 
underwriters’ obligation is whether the underwriters 
are or will be committed to take and to pay for all of 
the securities if any are taken, or whether it is merely 
an agency or the type of “best efforts” arrangement 
under which the underwriters are required to take 
and pay for only such securities as they may sell to 
the public. Conditions precedent to the 
underwriters’ taking the securities, including 
“marketouts,’ need not be described except in the 
case of an agency or “best efforts” arrangement. 


(b) State briefly the discounts and commissions to 
be allowed or paid to dealers, including all cash, 
securities, contracts or other consideration to be 
received by any dealer in connection with the sale of 
the securities. If any dealers are to act in the capacity 
of sub-underwriters and are to be allowed or paid any 
additional discounts or commissions for acting in 
such capacity, a general statement to that effect will 
suffice without giving the additional amounts to be 
sold. 


(c) Outline briefly the plan of distribution of any 
securities to be registered which are to be offered 
otherwise than through underwriters. 


(1) |f any securities are to be offered pursuant to 
dividend or interest reinvestment plans the terms of 
which provide for the purchase of some securities on 
the market, state whether the issuer or the 
participant pays fees, commissions, and expenses 
incurred in connection with the plan. If the 
participant will pay such fees, commissions, and 
expenses, state the anticipated cost to participants 
by transaction or other convenient reference. 


(2) If the securities are to be offered through the 
selling efforts of brokers or dealers, describe the 
plan of distribution and the terms of any agreement, 
arrangement, or understanding entered into with 
broker(s) or dealer(s) prior to the effective date of 


the registration statement, including volume 
limitations on sales, parties to the agreement and 
the conditions under which the agreement may be 
terminated. If known, identify the broker(s) or 
dealer(s) who will participate in the offering and 
state the amount to be offered each. 


(d) State the name of the exchange on which the 
securities are to be offered, if any; if the securities 
are to be offered in the over-the-counter market, so 
state. If the registered securities are to be offered in 
connection with the writing of exchange-traded call 
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options, briefly describe such transactions. 
Item 4. Use of Proceeds to Issuer. 


State the principal purposes for which the net 
proceeds to the issuer from the securities to be 
offered are intended to be used, and the 
approximate amount intended to be used for each 
such purpose. 


Instructions. 1. If any substantial portion of the 
proceeds has not been allocated for particular 
purposes, a statement to that effect shall be made 
together with a statement of the amount of proceeds 
not so allocated and how the registrant expects to 
employ such funds not so allocated. 


2. Include a statement as to the use of the actual 
proceeds if they are not sufficient to accomplish the 
purposes set forth and the order of priority in which 
they will be applied. However, such statement need 
not be made if the underwriting arrangements are 
such that, if any securities are sold to the public, it 
can be reasonably expected that the actual proceeds 
of the issue will not be substantially less than the 
estimated aggregate proceeds to the issuer as 
shown under Item 1. 


3. If any material amounts of other funds are to be 
used in conjunction with the proceeds, state the 
amounts and sources of such other funds. 


4. |f any material part of the proceeds is to be used to 
discharge indebtedness, describe the terms of such 
indebtedness. If the indebtedness to be discharged 
was incurred within one year, describe the use of the 
proceeds of such indebtedness. 


5. If any material amount of the proceeds is to be 
used to acquire assets, otherwise than in the 
ordinary course of business, briefly describe and 
state the cost of the assets. If the assets are to be 
acquired from affiliates of the issuer or their 
associates, give the names of the persons from 
whom they are to be acquired and set forth the 
principle following in determining the cost to the 
issuer. 


Item 5. Selling Security Holders. 
lf any of the securities to be registered are to be 
offered for the account of security holders, name 


each such security holder, indicate the nature of any 
position, office, or other material relationship which 
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he has had within the past three years with the issuer 
or any of its predecessors or affiliates, and state the 
amount of securities of the class owned by him, the 
amount to be offered for his account, and the 
percentage of the class (if one percent or more) to be 
owned by him after completion of the offering. 


Item 6. Description of Securities to be Registered. 


(a) Capital Stock to be Registered. |f capital stock is 
to be registered, state the title of the class and 
furnish the information listed in (1)-(5) below. A 
complete legal description of the securities need not 
be given. 


(1) Outline briefly: (A) dividend rights; (B) voting 
rights; (C) liquidation rights; (D) pre-emptive rights; 
(E) conversion rights; (F) redemption provisions; (G) 
sinking fund provisions; and (H) liability to further 
calls or to assessment by the issuer. 


(2) If the rights of holders of such stock may be 
modified otherwise than by a vote of a majority or 
more of the shares outstanding, voting as aclass, so 
state and explain briefly. 


(3) If preferred stock is to be registered, outline 
‘briefly any restriction on the repurchase or 
redemption of shares by the issuer while there is any 
arrearage in the payment of dividends or sinking 
fund installments. If there is no such restriction, so 
state. 


(4) If the rights evidenced by the securities to be 
registered are materially limited or qualified by the 
rights of any other class of securities, include such 
information regarding such other securities as will 
enable investors to understand the rights evidenced 
by the securities to be registered. No information 
need be given, however, as to any class of securities 
all of which will be redeemed and retired, provided 
appropriate steps to ensure such redemption and 
retirement will be taken prior to or upon delivery by 
the issuer of the securities to be registered. 


(5) Briefly describe and discuss any charter or by- 
law provision or any contractual or other 
arrangement which (A) restricts the alienability of 
any securities to be registered; (B) pertains to the 
classification of the board of directors; (C) operates 
or could operate to increase the number of shares 
needed to elect a director, assuming all directors 
were to be elected at a single meeting; (D) provides 
that upon the occurrence of any event or condition 
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the securities being registered or other securities 
within the same class will not have equal voting 
rights; (E) provides that holders of any other class or 
series will have a right to disapprove action approved 
by the holders of the securities to be registered; (F) 
discriminates against any existing or prospective 
substantial stockholder of any class of equity 
securities of the registrant; or (G) has the intent or 
effect of delaying, deterring or preventing a change 
in control of the registrant. Such discussion shall 
describe the purposes, effects, operation, 
advantages and disadvantages of any such provision 
or arrangement. A legal opinion, naming counsel, 
shall be set forth or shall be summarized indicating 
whether or not such provision or arrangement is both 
lawful and enforceable in accordance with its terms; 
and, if such opinion is qualified or conditional, all 


such qualifications or conditions shall be 
described. 


(b) Debt Securities to be Registered. |f debt 
securities are to be registered, state the title of such 
securities and outline briefly such of the matters 
listed in (1)-(8) below as are relevant. A complete 
legal description of the securities need not be given. 
For purposes solely of this item, debt securities 
which differ from one another only as to the stated 
interest rate or the term of maturity shall be regarded 
as securities of the same class. 


(1) Provisions with respect to interest, conversion, 
maturity, redemption, amortization, sinking fund, or 
retirement; 


(2) Provisions with respect to the kind and priority of 
any lien securing the issue, together with a brief 
identification of the principal properties subject to 
such lien; 


(3) Provisions with respect to the subordination of 
the rights of holders of the securities registered to 
other security holders or creditors of the issuer; 


(4) Provisions restricting the declaration of 
dividends or requiring the maintenance of any ratio 
of assets, the creation or maintenance of reserves, or 
the maintenance of properties; 


(5) Provisions permitting or restricting the issuance 
of additional securities, the withdrawal of cash 
deposited against such issuance, the incurring of 
additional debt, the release or substitution of assets 
securing the issue, the modification of the terms of 
the security, and similar provisions. In the case of 
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secured debt, there should be stated: (i) the 
approximate amount of unbonded bondable 
property available for use against the issuance of 
bonds, as of the most recent practicable date, and 
(ii) whether the securities being registered are to be 
issued against such property, the deposit of cash, or 
otherwise. Provisions permitting the release of 
assets upon the deposit of equivalent funds or the 
pledge of equivalent property, the release of 
property no longer required in the business, obsolete 
property, or property taken by eminent domain, the 
application of insurance moneys, and similar 
provisions need not be described. 


(6) The name of the trustees and the nature of any 
material relationship with the issuer or with any of its 
affiliates; the percentage of securities of the class 
necessary to require the trustee to take action; and 
what indemnification the trustee may require before 
proceeding to enforce the lien. 


(7) The general type of event which constitutes a 
default and whether or not any periodic evidence is 
required to be furnished as to the absence of default 
or as to compliance with the terms of the indenture. 


(8) Provisions relating to material limitations on or 
qualifications of the rights evidenced by the 
securities to be registered. See Item 6(a)(4). 


Instruction to Item 6(b). Section 305(a)(2) of the 
Trust Indenture Act of 1939 shall not be deemed to 
require the inclusion in the registration statement or 
in the prospectus of any information not required by 
this Form. 


(c) Warrants, Rights and Convertible Securities. If 
the securities described are to be offered pursuant 
to warrants, rights, or convertible securities, state: 
(1) the amount of securities called for by such 
warrants, convertible securities, or rights; (2) the 
period during which and the price at which the 
warrants, convertible securities or rights are 
exercisable; (3) the amounts of warrants, 
convertible securities or rights outstandir.g; and (4) 
any other material terms of such securities. 


(d) Other Securities. If securities other than capital 
stock or debt are to be registered, outline briefly the 
rights evidenced thereby. 


Item 7. Additional Information. 


(a) A statement shall be made that certain 
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information has been incorporated by reference. 
The issuer may also state, if it so chooses, that 
specifically described portions of documents which 
are not incorporated by reference are not a part of 
the registration statement. In such case, the 
description of portions which are incorporated by 
reference or which are excluded shall be made with 
clarity and in reasonable detail. The detailed 
description of all material incorporated by reference 
may, at the issuer’s option, either be included both in 
the prospectus in response to Item 7 and in Part II of 
the registration statement or only in Part II. 


(b) Describe any and all material changes in the 
issuer's affairs which have occurred since the end of 
the latest fiscal year for which certified financial 
statements were included in the latest annual report 
to security holders and which have not been 
described in a report on Form 10-Q (17 CFR 
249.308a) or Form 8-K (17 CFR 249.308) filed under 
the Securities Exchange Act of 1934. 


lf the registrant has effected or is about to effect a 
transaction for which information is required by 
Rules 3-07 or 3-08 of Regulation S-X (17 CFR Part 
210), the prospectus must include financial 
statements meeting the requirements of Regulation 
S-X for the issuers and its subsidiaries consolidated, 
including any information required by Rules 3-07 
and 3-08. 


lf there has been a change in accounting principles 
where such change requires a _ substantial 
restatement of financial statements which have not 
been previously filed in any periodic Exchange Act 
report, such restated financial statements shall be 
filed as an exhibit tothe registration statement. If any 
financial information required because of a material 
disposition of assets outside the normal course of 
business has not been previously filed in any 
periodic Exchange Act report, such information shall 
also be filed as an exhibit to the registration 
statement. A statement that such information has 
been filed as an exhibit and a brief description ofthe 
subject accounting change or disposition shall be 
furnished in the prospectus. 


(c) Include an undertaking to provide without charge 
to each person to whom a prospectus is delivered, on 
the written request of any such person, a copy of any 
and all of the information which has _ been 
incorporated by reference in the registration 
statement, including any exhibit to the registration 
statement required by paragraph (b) of this item. 
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Exhibits to such information need not be included in 
the undertaking. Indicate the name, address, and 
telephone number of the person to whom such a 
written request is to be directed. 


(d) State that reports, proxy statements, and other 
information filed by the issuer can be inspected and 
copied at the public reference facilities maintained 
by the Commission in Washington, D.C., and at 
certain of its Regional Offices, and state the current 
address of each such facility (see 17 CFR 200.11(b) 
and 17 CFR 200.80(c)(1)), and that copies of such 
material can be obtained from the Public Reference 
Section of the Commission, Washington, D.C. 20549 
at prescribed rates. 


(e) Name any national securities exchange on which 
the issuers securities are listed and state that 
reports, proxy statements, and other information 
concerning the issuer can be inspected at such 
exchanges. 


PART II. INFORMATION NOT REQUIRED IN 
PROSPECTUS 


Item 8. Incorporation of Certain Information by 
Reference. 


(a) Documents Incorporated by Reference. 


The following documents shall be specifically 
incorporated by reference into the registration 
statement, by means of a statement to that effect in 
Part II filed with the Commission: 


(1) the issuer’s latest Form 10-K filed pursuant to 
Section 13(a) or 15(d) of the Securities Exchange 
Act of 1934 which contains certified financial 
statements for the issuer's latest fiscal year for which 
a Form 10-K (17 CFR 249.310) was required to have 
been filed; and 


(2) all other reports filed pursuant to Section 13(a) or 
15(d) of the Securities Exchange Act of 1934 since 
the end of the fiscal year covered by the annual 
report referred to in (a)(1) above. 


(b) Effective Date of Documents Incorporated by 
Reference. 


(1) Only for purposes of determining pursuant to 
Section 11(a) of the Securities Act when a document 
incorporated by reference pursuant to this Item 8 
“became effective,” the effective date shall be the 
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date of the document's initial filing with the 
Commission. 


(2) For all other purposes under the Act, including 
Section 13, the effective date shall be the effective 
date of the registration statement. 


(c) Modified or Superseded Documents. 


(1) Any statement contained in a document 
incorporated or deemed to be incorporated by 
reference shall be deemed to be modified or 
superseded for purposes of the prospectus to the 
extent that a statement contained in the prospectus 
or in any other subsequently filed document which 
also is or is deemed to be incorporated by reference 
modifies or replaces such statement. 


(2) The modifying or superseding statement may, 
but need not, state that it has modified or 
superseded a prior statement or include any other 
information set forth in the document which is not so 
modified or superseded. The making of a modifying 
or superseding statement shall not be deemed an 
admission that the modified or superseded 
statement, when made, constituted an untrue 
statement of a material fact, an omission to state a 
material fact necessary to make a statement not 
misleading, or the employment of a manipulative, 
deceptive, or fraudulent device, contrivance, 
scheme, transaction, act, practice, course of 
business or artifice to defraud, as those terms are 
used in the Act, the Securities Exchange Act of 1934, 
the Public Utility Holding Company Act of 1935, the 
Investment Company Act of 1940, or the rules and 
regulations thereunder. 


Any statement so modified shall not be deemed in its 
unmodified form to constitute part of the registration 
statement or prospectus for purposes of the Act. Any 
statement so superseded shal! not be deemed to 
constitute a part of the registration statement or the 
prospectus for purposes of the Act. 


Instruction. |f any accountant, engineer, or any 
person whose profession gives authority to a 
statement made by him is named as _ having 
prepared or certified any part of the material 
incorporated by reference or is named as having 
prepared or certified a report or valuation for use in 
connection with any of the material so incorporated, 
the written consent of such person shall be included 
in the registration statement. The written consent of 
persons so named in future material incorporated by 
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reference shall be filed by amendment to the 
registration statement no later than the date on 
which such material is filed with the Commission 
unless express consent to such incorporation by 
reference is contained in the material incorporated 
by reference. Attention is directed to Rules 435-439. 


Instruction for Items 9 through 11. Items 9 through 
11 below need be answered only if the registration 
statement involves a primary offering of securities in 
accordance with the criteria in General InstructionA 
2(a). 


Item 9. Other Expenses of Issuance and Distribution. 


Furnish a reasonably itemized statement of all 
expenses in connection with the issuance and 
distributioin of the securities to be registered, other 
than underwriting discounts and commissions. If 
any of the securities to be registered are to be offered 
for the account of security holders, indicate the 
portion of such expenses to be borne by such 
security holders. 


Instruction. Insofar as practicable, registration fees, 
federal taxes, state taxes and fees, trustees’ and 
transfer agents’ fees, costs of printing and 
engraving, and legal, accounting, and engineering 
fees shall be separately itemized. Include as a 
separate item any premium paid by the issuer or any 
selling security holder on any policy which insures or 
indemnifies directors or officers against any 
liabilities they may incur in connection with the 
registration, offering, or sale of the securities to be 
registered. The information may be given as subject 
to future contingencies. If the amounts of any items 
are not known, estimates designated as such shall 
be given. 


Item 10. Interest of Experts Named in Registration 
Statement. 


lf any expert named in the registration statement as 
having prepared or certified any part thereof was 
employed for such a purpose on a contingent basis 
or, at the time of such preparation or certification or 
at any time thereafter, had a substantial interest in 
the issuer or any of its parents or subsidiaries or was 
connected with the registrant or any of its 
subsidiaries aS a promoter, underwriter, voting 
trustee, director, officer, or employee, furnish a brief 
statement of the nature of such contingent basis, 
interest, or connection. 
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Item 11. Indemnification of Directors and Officers. 


State the general effect of any charter provisions, 
bylaws, contract, arrangement, or statute under 
which any director or officer of the issuer is insured 
or indemnified in any manner against any liability 
which he may incur in his capacity as such. 


Item 12. Other Documents Filed as a Part of the 
Registration Statement; Exhibits. 


The following documents shall be filed as a part of 
the registration statement and shall be listed in Part 
I: 


(a) Statements of eligibility and qualification of 
persons designated to act as trustee under an 
indenture to be qualified under the Trust Indenture 
Act of 1939; 


(b) Subject to the rules regarding incorporation by 
reference, the exhibits as required by Item 7 of 
Regulation S-K (17 CFR 229.200; and 


(c) Exhibits required by Item 7(b) of this Form. 


Instruction. List all exhibits filed with the registration 
statement and appropriately letter or number each 
exhibit for convenient reference. Exhibits 
incorporated by reference may bear the designation 
given in the previous filing. Where exhibits are 
incorporated by reference, the reference shall be 
made in the list of exhibits. 


Item 13. Undertakings. 


(a) The following undertaking, with appropriate 
modifications to suit the particular case, shall be 
included in the registration statement if the 
securities to be registered are to be offered in a 
continuous offering over an extended period of time: 


“The undersigned issuer hereby undertakes: (1) to 
file any prospectus required by Section 10(a)(3) asa 
post-effective amendment to this registration 
statement; (2) that for the purpose of determining 
any liability under the Act each such post-effective 
amendment and each filing of the issuer's annual 
report pursuant to Section 13(a) or 15(d) of the 
Securities Exchange Act of 1934 shall be deemed to 
be a new registration statement relating to the 
securities offered therein and the offering of such 
securities at that time shall be deemed to be the 
initial bona fide offering thereof; (3) that all such new 
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registration statements will comply with the 
applicable forms, rules, and regulations of the 
Commission in effect at the time-such post-effective 
amendments or annual reports are filed; and (4) to 
remove from registration by means of a post- 
effective amendment any of the securities being 
registered which remain unsold atthe termination of 
the offering.” 


(b) The following undertaking, with appropriate 
modifications to suit the particular case, shall be 
included in the registration statement if the 
securities to be registered .are to be offered to 
existing security holders pursuant to warrants or 
rights and any securities not taken by security 
holders are to be reoffered to the public: 


“The undersigned issuer hereby undertakes to 
supplement the prospectus, after the expiration of 
the subscription period, to set forth the results of the 
subscription offer, the transactions by the 
underwriters during the subscription period, the 
amount of unsubscribed securities to be purchased 
by the underwriters, and the terms of any 
subsequent reoffering thereof. If any public offering 
by the underwriters is to be made in terms differing 
from those set forth on the cover page of the 
prospectus, a post-effective amendmentwill be filed 
to set forth the terms of such offering.” 


(c) The following undertaking, with appropriate 
modifications to suit the particular case, shall be 
included in the registration statement if the 
securities to be registered are to be offered at 
competitive bidding: 


“The undersigned issuer hereby undertakes to file 
an amendment to the registration statement 
reflecting the results of bidding, the terms of the 
reoffering and related matters to the extent required 
by the applicable form, not later than the first use, 
authorized by the issuer after the opening of bids, of 
a prospectus relating to the securities offered at 
competitive bidding, unless no further public 
offering of such securities by the issuer and no 
reoffering of such securities by the purchasers is 
proposed to be made.” 


SIGNATURES 
Pursuant to the requirements of the Securities Act of 
1933, the issuer has duly caused this registration 


statement to be signed on its behalf by the under- 
signed, thereunto duly authorized, in the City of 
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State of 
: 











(Issuer) 





By (Signature and Title) 





Pursuant to the requirements of the Securities Act of 
1933, this registration statement has been signed by 
the following persons in the capacities and on the 
dates indicated. 


(Signature) 





(Title) 





(Date) 





Instructions. 1. The registration statement shall be 
signed by the issuer, its principal executive officer or 
officers, its principal financial officer, its controller 
or principal accounting officer, and by at least a 
majority of the board of directors or persons per- 
forming similar functions. If the issuer is a foreign 
person, the registration statement shall also be 
signed by its authorized representative in the United 
States. 


2. The name of each person who signs the 
registration statement shall be typed or printed 
beneath his signature. Any person who occupies 
more than one of the specified positions shall 
indicate each capacity in which he signs the 
registration statement. 


SECURITIES AND EXCHANGE COMMISSION 
FORM B 
REGISTRATION STATEMENT UNDER 
THE SECURITIES ACT OF 1933 





(Exact name of issuer as specified in its charter) 





(State or other jur- 
isdiction of incor- 
poration or 
organization) 


(Primary Standard 
Industrial 
Classification Code 
number) 


(I.R.S. Employer 
Identification 
No.) 





(Address, including zip code, and telephone number, including 
area code, of issuer’s principal executive offices) 





(Name, address, and telephone number of agent for service) 


Approximate date of commencement of proposed sale to the 
public 
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CALCULATION OF REGISTRATION FEE 


itle of Amount 
ach class tobe 

if secur- registered 
ties to be 

egistered 


Proposed Amount of 
maximum __ registration 
aggregate fee 

offering 

price 


Proposed 
maximum 
offering 
price 

per unit 


FORM B 
GENERAL INSTRUCTIONS 


A. Rule as to Use of Form B. 


Any issuer which meets the following conditions 
may use this Form for registration of securities under 
the Securities Act of 1933: 


(1) The issuer (a) has a class of securities registered 
pursuant to Section 12(b) of the Securities Exchange 
Act of 1934; or (b) is organized under the laws of the 
United States or any State or Territory or the District 
of Columbia, has its principal business operations in 
the United States or its Territories and has a class of 
equity securities registered pursuant to Section 
12(g) of the above Act or is required to file reports 
dursuant to Section 15(d) of the above Act. 


‘2) The issuer (a) has been subject to the 
‘equirements of Section 12 or 15(d) of the Securities 
=xchange Act of 1934 and has filed all the material 
‘equired to be filed pursuant to Sections 13, 14 or 
15(d) (including Forms 10-K, 10-Q and, if necessary, 
-orms 8-K), as applicable, for a period of at least 
‘hrity-six calendar months immediately preceding 
‘he filing of the registration statement on this Form; 
and (b) has filed in a timely manner all reports 
‘equired to be filed during the twelve calendar 
nonths preceding the filing of the registration 
statement and if the issuer has utilized Rule 12b- 
?5(b) of the Securities Exchange Act of 1934 with 
‘espect to areport, that report has actually been filed 
vithin the time prescribed by that Rule. 


3) The registrant and its subsidiaries have not 
juring the past thirty-six calendar months (a) failed 
O pay any dividend or sinking fund installment on 
referred stock, or (b) defaulted on any installment 
yn material indebtedness for borrowed money or on 
any rental on a material long-term lease. 


‘4) The issuer and its subsidiaries consolidated had 
2arnings, after taxes but before extraordinary items 
ind the cumulative effect of a change in accounting 
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principle, for two of the last three fiscal years, 
including the most recent fiscal year. 


(5) An issuer shall be deemed to have met 
conditions (2), (3), and (4) above if (a) its 
predecessor and it, taken together, do so, provided 
that the succession was primarily for the purpose of 
changing the state of incorporation of the 
predecessor or forming a holding company and that 
the assets and liabilities of the successor at the time 
of succession were substantially the same as those 
of the predecessor; or (b) if all predecessors metthe 
conditions at the time of succession and the issuer 
has continued to do so since the succession. 


(6) This Form may be used for the registration of 
securities of a majority-owned subsidiary that are 
fully guaranteed as to principal and interest by its 
parent if the parent meets the above conditions, 
notwithstanding the failure of the subsidiary issuer 
to meet such conditions. In such an instance, the 
parent guarantor shall be a co-issuer with the issuer. 
The annual report to security holders referred to in 
Item 7(a) of this Form pertains to the report of the 
parent if such report contains certified financial 
statements of the issuer. 


(7) The issuer does not have any of the following: (a) 
a decline in income from continuing operations of 
more than 50% for the past fiscal year as compared 
to the prior fiscal year; (b) any material uncertainty 
concerning either its financial position or results of 
operations which is or will be accompanied by a 


“subject to’ opinion in the independent 
accountants’ report (such as subject to realization of 
assets, claims under long-term contracts, or the 
favorable outcome of pending litigation); or (c) any 
downgrading during the twelve month period 
preceding the date of filing of a bond rating assigned 
by a nationally recognized statistical rating agency. 


(8) A foreign private issuer (as defined in Rule 3b- 
4(c) of the Securities Exchange Act of 1934, 17 CFR 
240.3b-4(c)), which satisfies all of the provisions in 
paragraph (1) of this Instruction relating to 
incorporation and principal business may use this 
Form provided such foreign issuer is required to file 
or otherwise files the same reports with the 
Commission under Section 13(a) or 15(d) of the Act 
as a domestic issuer. 


(9) Issuers are directed to Guide 4 of the Guides for 


Preparation of Registration Statements (Securities 
Act Release No. 4936, December 9, 1968 [33 FR 
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18671], as amended) which interprets Section 6(a) 
of the Securities Act to limit the types of deferred or 
extended offerings which may be registered, 
including those at the market. 


B. Application of General Rules and Regulations 


Attention is directed to the General Rules and 
Regulations under the Act, particularly Regulation C 
(17 CFR 230.400). That Regulation contains general 
requirements regarding the use of registration forms 
and the preparation and filing of the registration 
statement. The definitions contained in Rule 405, 
should be especially noted. 


C. Documents Comprising Registration Statement. 


The registration statement shall consist of the facing 
sheet of the Form, a prospectus containing the 
information specified in Part |; the information, list of 
exhibits, and undertakings specified in Part Il; and 
signatures, consents of experts, exhibits, and any 
other information or documents filed or required to 
be filed as a part of the registration statement. 


D. Form and Content of Prospectus. 


(1) The information set forth in the prospectus 
should be presented in a clear, concise, and under- 
standable fashion. Avoid unnecessary and irrelevant 
details, repetition, or the use of unnecessary tech- 
nical language. The prospectus shall contain the 
information called for by all of the items of Part | of 
the Form, except that no reference need be made to 
inapplicable items, and negative answers to any 
item may be omitted. 


(2) Unless clearly indicated otherwise, informa- 
tion set forth in any part of the prospectus need not 
be duplicated elsewhere in the prospectus. Where it 
is deemed necessary or desirable to call attention to 
such information in more than one part of the 
prospectus, this may be accomplished by appropri- 
ate cross reference. 


E. Omission of Information Regarding Foreign 
Subsidiaries. 


Information required by any item or other 
requirement of this Form with respect to any foreign 
subsidiary may be omitted to the extent that the 
required disclosure would be detrimental to the 
registrant. However, financial statements, other- 
wide required, shall not be omitted pursuant to this 
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instruction. Where information is omitted pursuant 
to this instruction, a statement shall be made that 
such information has been omitted and the names of 
the subsidiaries involved shall be separately 
furnished to the Commission. The Commission may, 
in its discretion, call for justification that the 
required disclosure would be detrimental. 


F. Filing of Other Financial Statements in Certain 
Cases. 


The Commission may, upon the request of the 
issuer, and where consistent with the protection of 
investors, permit the omission of one or more of the 
financial statements herein required or the filing in 
substitution therefor of appropriate statements of 
comparable character. The Commission may also 
by informal written notice require the filing of other 
financial statements in addition to, or in substitution 
for, the statements herein required in any case 
where such statements are necessary or appropriate 
for an adequate presentation of the financial 
condition of any person whose financial statements 
are required, or whose statements are otherwise 
necessary for the protection of investors. 


G. Preparation of Part II. 


Part Il of the registration statement shall contain the 
numbers and captions of the items in Part Il of the 
Form but the text of the items and the instructions 
thereto are to be omitted. The answers to the items 
are to be so prepared as to indicate to the reader the 
coverage of the items without the necessity of 
referring to the text of the items or the instructions 
thereto. If the information required by any item of 
Part Il is completely disclosed in the prospectus, 
such item may be answered by a reference to the 
specified page or caption of the prospectus which 
contains such information. If any item of Part II is 
inapplicable or the answer thereto is in the negative, 
a statement to that effect shall be made in answer to 
the item. 


PART |. INFORMATION REQUIRED IN THE 
PROSPECTUS 


Item 1. Distribution Spread. 
[Same as Item 1, Proposed Form A.] 
Item 2. Summary Information. 


[Same as Item 2, Proposed Form A.] 
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Item 3. Plan of Distribution. 


[Same as Item 3, Proposed Form A except that this 
Form B includes the following additional provision. ] 


4. If the securities are to be offered on a best efforts 
basis, the cover page should also set forth the 
termination date of the offering, any minimum 
required purchase and any arrangements to place 
the funds received in an escrow, trust, or similar 
arrangement. The following tabular presentation of 
the total maximum and minimum securities to be 
offered should be combined with the table required 
above: 


Underwriting Proceeds to 
discounts and _ issuer or 
commissions other persons 


Price to 
Public 


Total Minimum 





Total Maximum 





Item 4. Use of Proceeds to Issuer. 

[Same as Item 4, Proposed Form A.] 

Item 5. Selling Security Holders. 

[Same as Item 5, Proposed Form A.] 

Item 6. Description of Securities to be Registered. 
[Same as Item 6, Proposed Form A.] 

Item 7. Information with Respect to the Issuer. 


Provide the information called for by either 
paragraph (a) or paragraph (b) of this item. However, 
if (1) the issuer has effected or is about to effect a 
transaction for which information is required by Rule 
3-07 or Rule 3-08 of Regulation S-X; or (2) the 
financial statements in the issuer’s latest annual 
report to security holders do not reflect the results of 
a change in accounting principles where such 
change requires a substantial retroactive restate- 
ment of financial statements; or (3) the financial 
statements in the issuer's latest annual report to 
security holders do not reflect the results of a 
material disposition of assets outside the normal 
course of business, the registrant shall not provide 
prospectus information in the manner allowed by 
subparagraph (a) below. 


(a) If the issuer elects to deliver this prospectus 
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together with the issuer’s latest annual report to 
security holders, which at the time of original 
preparation met the requirements of either Rule 
14a-3 or Rule 14c-3: 


(1) Indicate that the prospectus is accompanied by 
the issuer's latest annual report to security holders. 


(2) Provide financial and other information with 
respect to the issuer in the form required by Part | of 
Form 10-Q (17 CFR 239.308 a) as of the end of the 
most recent fiscal quarter which ended after the end 
of the latest fiscal year for which certified financial 
statements were included in the latest report to 
security holders and more than forty-five days prior 
to the effective date of this registration statement (or 
as of a more recent date) by one of the following 
means: 


(i) including such information in the prospectus; or 


(ii) providing without charge to each person towhom 
a prospectus is delivered a copy of the issuer’s latest 
Form 10-Q; or 


(iii) providing without charge to each person to 
whom a prospectus is delivered a copy of the issuer’s 
latest quarterly report which was delivered to its 
shareholders and which included the required 
financial information. 


Instruction. Form 10-Q(s) which are to accompany 
the prospectus should be filed and quarterly reports 
to security holders which are to accompany the 
prospectus should be delivered to the staff ten days 
prior to the expected effective date of the registra- 
tion statement. 


(3) Describe any and all material changes in the 
issuer's affairs which have occurred since the end of 
the latest fiscal year for which certified financial 
statements were included in the latest annual report 
to security holders and which were not described ina 
Form 10-Q delivered with the prospectus in 
accordance with subparagraph (a)(2)(ii) of this 
item. 


(b) If the issuer does not elect to deliver its latest 
annual report to security holders: 


(1) Describe the business of the issuer, its 
subsidiaries and its predecessors in reasonable 
detail at least to the same extent as would be 
required in the preparation of an annual report as 
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required by Rule 14a-3 or Rule 14c-3 under the 
Securities Exchange Act of 1934. 


Instruction. The description in the prospectus 
should be in comparable detail to the presentation 
used in the issuer’s most recent annual report to 
security holders but the issuer should take into 
account changes in its business which have 
occurred between the date of the most recent annual 
report to security holders and the effective date of 
the registration statement. 


(2) Include financial statements meeting the 
requirements of Regulation S-X (17 CFR Part 210) for 
the registrant and its subsidiaries consolidated, 
including any information required by Rules 3-07 
and 3-08 of Regulation S-X. 


(3) Provide information relating to industry 
segments, classes of similar products or services, 
foreign and domestic operations, and export sales in 
accordance with the provisions of paragraphs (b), 
(c)(1)(i) and (d) of Item 1 of Regulation S-K (17 CFR 
229.20). 


(4) Provide the information required by Item 9 of 
Regulation S-K or equivalent information depending 
on the type of security being registered. 


(5) Furnish management’s discussion and analysis 
of the issuer's financial condition and results of 
operations in accordance with Item 11 of Regulation 
S-K and, if applicable, in accordance with Item 2 of 
Part | of Form 10-Q. A single presentation of the 
information required by this Item should be made. 


(6) Furnish supplementary financial information in 
accordance with Item 12 of Regulation S-K. 


(7) If the issuer engages in oil and gas related 
operations which exceed the criteria for exemption 
specified in Rule 3-18(k) of Regulation S-X, furnish 
the disclosure with respect to those operations 
which is required by Regulation S-X and Regulation 
S-K to be presented in Form 10-K (17 CFR 249.310). 


Item 8. Other Information. 


(a) A statement shall be made that certain 
information has been incorporated by reference, 
including but not limited to specified portions of the 
documents which accompany the prospectus to the 
extent that those portions have been incorporated or 
have been duplicated in filed documents. The issuer 


Volume 20, No. 17, September 16, 1980 


may also state, if it so chooses, that specifically 
described portions of documents accompanying the 
prospectus are not incorporated by reference and 
are not a part of the registration statement. In such 
case, the description of portions which are 
incorporated by reference or which are excluded 
shall be made with clarity and in reasonable detail. 
The detailed description of all material incorporated 
by reference, at the issuer's option, either may be 
included both in the prospectus and in Part I! of the 
registration statement in response to Item 10 or may 
be included only in Part Il. 


(b) State that reports, proxy statements, and other 
information filed by the issuer can be inspected and 
copied at the public reference facilities maintained 
by the Commission in Washington, D.C., and at 
certain of its Regional Offices, and state the current 
address of each such facility (see 17 CFR 200.11(b) 
and 17 CFR 200.80(c)(1)), and that copies of such 
material can be obtained from the Public Reference 
Section of the Commission, Washington, D.C. 20549 
at prescribed rates. 


(c) Name any national securities exchange on which 
the issuer's securities are listed, and state that 
reports, proxy statements, and other information 
concerning the issuer can be inspected at such 
exchanges. 


(d) Include an undertaking to provide without charge 
to each person to whom a prospectus is delivered, on 
the written request of any such person, a copy of any 


and all of the information which has been 
incorporated by reference (and is not delivered with 
the prospectus) in the registration statement, other 
than exhibits to such information. Indicate the name 
and address of the person to whom such a written 
request is to be directed. 


PART II. INFORMATION NOT REQUIRED IN 
PROSPECTUS 


Item 9. Incorporation of Certain Information by 
Reference. 


[Same as Item 8, Proposed Form A, but with the 
following addition. ] 


(a)(3). If the issuer uses the option available in Item 
7(a) of this Form: 


(i) description of business furnished in accordance 
with the provisions of Rule 14a-3(b)(5) under the 
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Securities Exchange Act of 1934 (17 CFR 240.14a- 
3(b)(5)); 


(ii) certified financial statements furnished in 
accordance with the provisions of Rule 14a-3(b); 


(iii) information relating to industry segments, 
classes of similar products or services, foreign and 
domestic operations, and export sales furnished in 
accordance with the provisions of paragraphs (b), 
(c)(1)(i) and (d) of Item 1 of Regulation S-K (17 CFR 
229.20); 


(iv) market for common stock and related security 
holder matters furnished in accordance with Item 9 
of Regulation S-K; 


(v) selected financial data furnished in accordance 
with Item 10 of Regulation S-K; and 


(vi) management’s discussion and analysis of 
financial condition and results of operations 
furnished in accordance with Item 11 of Regulation 
S-K. 


Item 10. Other 
Distribution. 


expenses of Issuance and 


[Same as Item 9, Proposed Form A.] 


Item 11. Interest of Experts Named in Registration 
Statement. 


[Same as Item 10, Proposed Form A.] 
Item 12. Indemnification of Directors and Officers. 
[Same as Item 8, Proposed Form A.] 


Item 13. Other Documents Filed as a Part of the 
Registration Statement; Exhibits. 


[Same as Items 12(a) and (b), Proposed Form A. ] 
Item 15. Undertakings. 


[Same as Item 13, Proposed Form A, except this 
Form B also includes the following additional 
provision. ] 


(d) The registration statement shall contain an 
undertaking substantially as follows: 


“The undersigned issuer hereby undertakes to 
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deliver or cause to be delivered with the prospectus, 
to each person to whom the prospectus is sent or 
given, the issuer's latest annual report to security 
holders furnished pursuant to and meeting the 
requirements of Rule 14a-3 or Rule 14c-3.” 


However, if the issuer elects the option provided in 
Item 7(b) of this Form, then this undertaking may be 
omitted. 


SIGNATURES 
[Same as Signature provisions in Proposed Form A. ] 


SECURITIES AND EXCHANGE COMMISSION 
FORM C 
REGISTRATION STATEMENT UNDER 
THE SECURITIES ACT OF 1933 





(Exact name of issuer as specified in its charter) 





(Sta*e or other 
jurisdiction of in- 
corporation or 
organization) 


(Primary Standard 
Industrial 
Classification Code 
number) 


(I.R.S. Employer 
Identification 
No.) 





(Address, including zip code, and telephone number, including 
area code, of issuer’s principal executive offices) 





(Name, address, and telephone number of agent for service) 


Approximate date of commencement of proposed sale to the 
HUDIC = = ee 


CALCULATION OF REGISTRATION FEE 


Title of Amount 
each class to be 

of secur- _ registered 
ities to be 

registered 


Proposed 
maximum 
offering 
price 

per unit 


Proposed Amount of 
maximum _ registration 
aggregate fee 
offering 

price 


FORM C 
GENERAL INSTRUCTIONS 


A. Rule as to Use of Form C. 


Form C shall be used for registration under the 
Securities Act of 1933 of securities of all issuers for 
which no other form is authorized or prescribed, 
except that this Form shall not be used for securities 
of foreign governments or political sub-divisions 
thereof. 


B. Application of General Rules and Regulations. 
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Attention is directed to the General Rules and 
Regulations under the Act, particularly those 
comprising Regulation C (17 CFR 230.400). That 
regulation contains general requirements regarding 
the preparation and filing of the registration 
statement. The definitions contained in Rule 405 
should be especially noted. 


C. Documents Comprising Registration Statement. 


The registration statement shall consist of the facing 
sheet of the Form; a prospectus containing the 
information called for by Part |, the information, list 
of exhibits, financial statement schedules, and 
undertakings specified in Part Il; andthe signatures, 
consents of experts, exhibits, and any other 
information or documents filed or required to be 
filed as a part of the registration statement. 


D. Form and Content of Prospectus. 


(1) The information set forth in the prospectus 
should be presented in clear, concise, under- 
standable fashion. Avoid unnecessary and irrelevant 
details, repetition or the use of unnecessary tech- 
nical language. The prospectus shall contain the 
information called for by all of the items of Part | of 
the Form, except that no reference need be made to 
inapplicable items, and negative answers to any 
item may be omitted. 


(2) Unless clearly indicated otherwise, informa- 
tion set forth in any part of the prospectus need not 
be duplicated elsewhere in the prospectus. Where it 
is deemed necessary or desirable to call attention to 
such information in more than one part of the 
prospectus, this may be accomplished by 
appropriate cross reference. In lieu of restating 
information in the form of notes to the financial 
statements, references should be made to other 
parts of the prospectus where such information is 
set forth. 


E. Omission of Information Regarding Foreign Sub- 
sidiaries. 


Information required by any item or other 
requirement of this Form with respect to any foreign 
subsidiary may be omitted to the extent that the 
required disclosure would be detrimental to the 
registrant. However, financial statements, otherwise 
required, shall not be omitted pursuant to this 
instruction. Where information is omitted pursuant 
to this instruction, a statement shall be made that 
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such information has been omitted and the names of 
the subsidiaries involved shall be separately 
furnished to the Commission. The Commission may, 
in its discretion, call for justification that the 
required disclosure would be detrimental. 


F. Exchange Offers. 


lf any of the securities being registered are to be 
offered in exchange for securities of any other issuer, 
the prospectus shall also include the information 
which would be required by Item 7 ifthe securities of 
such other issuer were registered on this Form. 
There shall also be included the information con- 
cerning such securities of such other issuer which 
would be called for by Item 6 if such securities were 
being registered. In connection with this instruction, 
reference is made to Rule 409. 


G. Deferred or Extended Offerings. 


Issuers are directed to Guide 4 of the Guides for 
Preparation of Registration Statements (Securities 
Act Release No. 4936, December 9, 1968 [33 FR 
18671], as amended) which interprets Section 6(a) 
of the Securities Act to limit the types of deferred or 
extended offerings which may be registered, 
including those at the market. 


H. Preparation of Part Il. 


(1) Part Il of the registration statement shall contain 
the numbers and captions of the items in Part II of 
the Form, but the text of the items may be omitted 
provided the answers are so prepared as to indicate 
to the reader the coverage of the items without the 
necessity of referring to the text of the items or the 
instructions thereto. If the information required by 
any item of Part Il is completely disclosed in the 
prospectus, reference may be made to the specific 
page or caption of the prospectus which contains 
such information. 


(2) If the information required by Part Il has been 
given in a registration statement, application for 
registration or annual report filed with the 
Commission pursuant to any act administered by 
the Commission and no additional information is 
needed to make the information previously filed 
accurate, complete, and up-to-date, the required 
information may be incorporated by a specific 
reference to the page or pages of the previous filing 
which contains such information. 
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PART |. INFORMATION REQUIRED IN 
PROSPECTUS 


Item 1. Distribution Spread. 

[Same as Item 1, Proposed Form A.] 

Item 2. Summary Information. 

[Same as Item 2, Proposed Form A.] 

Item 3. Plan of Distribution. 

[Same as Item 3, Proposed Form B.] 

Item 4. Use of Proceeds to Issuer. 

[Same as Item 4, Proposed Form A.] 

Item 5. Selling Security Holders. 

[Same as Item 5, Proposed Form A.] 

Item 6. Description of Securities to be Registered. 
[Same as Item 6, Proposed Form A.] 

Item 7. Information With Respect to the Issuer. 


(a) Provide the following information with respect to 
the issuer: 


(1) Information required by Item 1 of Regulation S-K 
(17 CFR 229.20), Description of Business; 


(2) Information required by Item 2 of Regulation S-K, 
Description of Property; 


(3) Information required by Item 5 of Regulation S-K, 
Legal Proceedings; 


(4) Information required by Item 9 of Regulation S-K 
or equivalent informaiton depending on the type of 
security being registered; 


(5) Financial statements meeting the requirements 
of Regulation S-X (17 CFR Part 210) [Schedules 
required under Regulation S-X shall be filed as 
“Financial Statement Schedules” pursuant to Item 
14, Exhibits and Financial Statement Schedules, of 
this Form]; 


(6) Information required by Item 11 of Regulation S- 
K, Management's Discussion and Analysis of 
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Financial Condition and Results of Operations, and, 
if applicable, information required by Item 2 of Part| 
of Form 10-Q (Management's Discussion and 
Analysis of Quarterly Data) [A single presentation of 
the information required by this subparagraph 
should be made]; and 


(7) Information required by Item 12 of Regulation S- 
K, Supplementary Financial Information. 


(b) Issuers who (1) have had a change in control (as 
defined by Rule 405(f)) within the last three years; or 
(2) have not been subject to the reporting 
requirements of Sections 13(a) or 15(d) of the 
Securities Exchange Act of 1934 for the last three 
years; or (3) are foreign issuers which are required to 
report on Form 20-F (17 CFR 249.220f) shall provide 
the following information in addition to that required 
by paragraph (a) of this item: 


(1) Information required by Item 3 of Regulation S-K, 
Directors and Executive Officers; 


(2) Information required by Item 6 of Regulation S-K, 
Security Ownership of Certain Beneficial Owners 
and Management; and 


(3) Information required by Item 4 of Regulation S-K, 
Management Remuneration and Transactions. 


Instruction. Any issuer not required to include the 
information required by subparagraph (b) of this 
item in its prospectus may do so at its option, in 
which case incorporation by reference to the Form 
10-K (17 CFR 249.310) would not be required. See 
Item 9. 


Item 8. Additional Information. 


lf the issuer is subject to the reporting requirements 
of Sections 13(a) or 15(d) of the Securities Exchange 
Act of 1934: 


(a) A statement shall be included on the outside 
front cover page or on the inside front cover page of 
the prospectus that the issuer is subject to the 
informational requirements of the Securities 
Exchange Act of 1934 and in accordance therewith 
files reports and other information with the 
Securities and Exchange Commission. If Item 7(b) is 
inapplicable to the registrant and the informa- 
tion called for by Item 7(b) is not included in the. 
prospectus, provide a statement that the 
information, as of particular dates, concerning 
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directors and officers, their remuneration, options 
granted to them, the principal holders of securities 
of the issuer and any material interest of such 
persons in transactions with the issuer is disclosed 
either in proxy statements or in_ information 
statements filed under Section 14 of the Securities 
Exchange Act of 1934 or in Forms 10-K (17 CFR 
249.310). Include, if applicable, an undertaking to 
provide without charge to each person to whom a 
prospectus is delivered, upon written request of 
such person, a copy of any Item 7(b) information 
that has been incorporated by reference. Indicate 
the name, address, and telephone number of the 
person to whom such a written request is to be 
directed. 


(b) The statement shall also indicate that such 
reports, proxy statements, and other information 
can be inspected and copied at the public reference 
facilities maintained by the Commission in 
Washington, D.C. and at certain of its Regional 
Offices, stating the current address of each such 
facility (see 17 CFR 200.11(b) and 17 CFR 
200.80(c)(1)), and that copies of such material can 
be obtained from the Public Reference Section of the 
Commission at Washington, D.C. 20549 at 


prescribed rates. In addition, name any national 
securities exchange on which the issuer's securities 
are listed, and state that reports, proxy statements, 
and other information concerning the issuer can be 
inspected at such exchanges. 


PART II. INFORMATION NOT REQUIRED IN 
PROSPECTUS 


Item 9. Incorporation by Reference. 


(a) If information called for by Item 7(b) of this Form 
is not required to be included in the prospectus, and 
it is not included therein, Item 4 of Part |, Security 
Ownership of Certain Beneficial Owners and 
Management, and all of Part III of the issuer’s latest 
Form 10-K (17 CFR 249.310) shall be incorporated 
by reference into the registration statement by 
means of astatement to that effect in Part II filed with 
the Commission. 


(b) Effective Date of Documents Incorporated by 
Reference. 


(1) Only for purposes of determining pursuant to 
Section 11(a) of the Securities Act when a document 
incorporated by reference pursuant to this Item 8 
“became effective,” the effective date shall be the 
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date of the document's initial filing with the 
Commission. 


(2) For all other purposes under the Act, including 
Section 13, the effective date shall be the effective 
date of the registration statement. 


(c) Modified or superseded documents. 


(1) Any statement contained in a document 
incorporated or deemed to be incorporated by 
reference shall be deemed to be modified or 
superseded for purposes of the prospectus to the 
extent that a statement contained in the prospectus 
or in any other subsequently filed document which 
also is or is deemed to be incorporated by reference 
modifies or replaces such statement. 


(2) The modifying or superseding statement may, 
but need not, state that it has modified or 
superseded a prior statement or include any other 
information set forth in the document which is not so 
modified or superseded. The making of a modifying 
or superseding statement shall not be deemed an 
admission that the modified or superseded 
statement, when made, constituted an untrue 
statement of a material fact, a statement false or 
misleading with respect to any material fact, an 
omission to state a material fact necessary to make a 
statement not misleading, or the employment of a 
munipulative, deceptive, or fraudulent device, 
contrivance, scheme, transaction, act, practice, 
course of business or artifice to defraud, as those 
terms are used in the Act, the Securities Exchange 
Act of 1934, the Public Utility Holding Company Act 
of 1935, the Investment Company Act of 1940, orthe 
rules and regulations thereunder. 


Any statement so modified shall not be deemed in its 
unmodified form to constitute part of the registra- 
tion statement or prospectus for purposes of the Act. 
Any statement so superseded shall not be deemed to 
constitute a part of the registration statement or the 
prospectus for purposes of the Act. 


Item 10. Other Expenses of Issuance and Distribu- 
tion. 


[Same as Item 9, Proposed Form A. ] 


Item 11. Interest of Experts Named in Registration 
Statement. 


[Same as Item 10, Proposed Form A.] 
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Item 12. Indeminification of Directors and Officers. 
[Same as Item 11, Proposed Form A.] 


Item 13. Other Documents Filed as a Part of the 
Registration Statement; Exhibits and Financial 
Statement Schedules. 


[Same as Item 12, Proposed Form A, except this 
Form C substitutes the following provision for 
paragraph (c) of the Form A item.] 


(c) Financial statement schedules required by 
Regulation S-X and Item 7(a)(5) of this Form. These 
schedules shall be lettered or numbered in the 
manner described for exhibits in paragraph (a). 


Item 14. Recent Sales of Unregistered Securities. 


Furnish the following information as to all securities 
of the registrant sold by the registrant within the past 
three years which were not registered under the 
Securities Act of 1933. Include sales of reacquired 
securities, as well as new issues, securities issued in 
exchange for property, services, or other securities, 
and new securities resulting from the modifica- 
tion of outstanding securities. 


(a) Give the date of sale and the title and amount of 
securities sold. 


(b) Give the names of the principal underwriters, if 
any. As to any securities sold not publicly offered, 
name the persons or identify the class of persons to 
whom the securities were sold. 


(c) As to securities sold for cash, state the aggregate 
offering price and the aggregate underwriting 
discounts or commissions. As to any securities sold 
otherwise than for cash, state the nature of the 
transaction and the nature and aggregate amount of 
consideration received by the registrant. 


(d) Indicate the section of the Act or the rule of the 
Commission under which exemption from 
registration was claimed and state briefly the facts 
relied upon to make the exemption available. 


Instructions. 1. Information need not be set forth as 
to notes, drafts, bills of exchange, or bankers’ 
acceptances which mature not later than one year 
from the date of issuance. 


2. If the sales were made ina series of transactions, 
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the information may be given by such totals and 
periods as will reasonably convey the information 
required. 

Item 15. Undertakings. 


[Same as Item 13, Proposed Form A.] 


SIGNATURES 
[Same as Signature provision in Proposed Form A.] 


PART 230—GENERAL RULES AND REGULATIONS, 
SECURITIES ACT OF 1933 


2. By amending §230.170 to read as follows (* stars 
indicate addition): 

§230.170 Prohibition of use of certain financial 
statements 


Financial statements which purport to give effect to 
the receipt and application of any part of the 
proceeds from the sale of securities for cash shall 
not be used unless such securities are to be offered 
through underwriters and the underwriting 
arrangements are such that the underwriters are or 
will be committed to take and pay for all of the 
securities, if any are taken, prior to or within a 
reasonable time after the commencement of the 
ublic offering, or if the securities are not so taken to 
-efund to all subscribers the full amount of all 
subscription payments made for the securities. 
However, the above sentence is not applicable to 
financial statements that are required by the 
prospectus summary item of a registration 
statement form. The caption of any such financial 
statement shall clearly set forth the assumptions 
upon which such statement is based. The caption 
shall be in type at least as large as that used 
generally in the body of the statement. 
[Secs. 6, 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; secs. 8, 68 Stat. 685; sec. 1, 
79 Stat. 1051; sec. 308(a)(2), 90 Stat. 57; 15 U.S.C. 
77f, 77g, 77), 77(s)(a).] 


Authority 


These forms are being proposed pursuant to 
Sections 6, 7, 10 and 19(a) of the Securities Act of 
1933. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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APPENDIX | 
PART 1 
PROFILE OF FORM S-16 OFFERINGS AND ISSUERS 
MAY 1978 - JUNE 1980 
Prepared by the Directorate of Economic and Policy Analysis 


T.1 - TYPE OF SECURITY 
May 1978 - Jan. 1979 Feb. 1979 - Sept. 1979 Oct. 1979 - June 1980 
Number of Percent of Number of Percent of Number of Percent of 
Offerings Offerings Offerings Offerings Offerings Offerings 
Debt 24 40.0% 64 50.0% 156 45.5% 
Stock 34 56.7% 49 38.3% 174 50.7% 
Other 3.3% 15 11.7% 13 3.8% 


2 
Totals 60 100.0% 128 100.0% 343 100.0% 


T.2 - INDUSTRY OF ISSUER 


Extractive 
Manufacturing 
Transportation 
Communication 
Utilities 
Finance 
Miscellaneous 
Total 


T.3 - TIME IN REGISTRATION 


0-1 Week 8.6% i 69 20.2% 
1-2 Weeks 25.9% : 111 32.5% 
2-3 Weeks 22.4% ; 62 18.1% 
3-4 Weeks 19.0% ; 36 10.5% 
4-6 Weeks 13.8% : 37 10.8% 
6-8 Weeks 3.4% : 13 3.8% 
8+ Weeks 6.9 } 14 4.1% 
Total 100.0% 127 100.0% 342 100.0% 


NOTE: (1) The total number of offerings varies from table to table due to the occasional incidence of missing data which caused some 
of the offerings to be excluded from certain tables. Offerings are grouped into time periods based upon filing date. Tabulations exclude 
extended offerings (i.e., employee savings and thrift plans, stock purchase plans, dividend reinvestment plans and American 
depository receipts), rights and warrants offerings, identified wholly owned subsidiaries, and secondary offerings. The number of 


offerings and the number of issuers do not coincide because issuers who made more than one offering during the period are accounted 
for as single issuers. 


(2) In many cases, the time in registration depends upon the registrant’s own time schedule. 


T.4 - AMOUNT OF OFFERING 
($000’s, except for number of offerings) 


May 78- Feb. 79 - Oct. 79 - 


Jan. 79 Sept. 79 June 80 
Debt Issues 


No. of offerings 24 64 156 
Median 100,000 100,000 99,200 
Mean 115,493 124,683 108,027 
Minimum 24,610 8,505 2,500 
Maximum 500,000 498,125 600,000 
Standard 

Deviation 92,587 94,050 90,430 

Equity Issues 

No. of offerings 34 49 174 
Median 23,550 25,000 15,000 
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Mean ; i 33,742 
Minimum 8 
Maximum 135,250 328,000 334,028 
Standard 
Deviation 32,642 57,621 53,426 
Other Issues 
No. of offerings 2 15 13 
Median 110,038 100,000 60,000 
Mean 110,038 128,179 167,600 
Minimum 21,249 35,000 349 
Maximum 198,828 250,000 732,087 
Standard 
Deviation 125,567 61,915 258,181 


T.5 - ANNUAL REVENUES OF ISSUERS? 
($000,000’s, except for number of offerings) 
May 78 - Feb. 79 - Oct. 79 - 
Jan. 79 Sept. 79 
No. of issuers 50 96 
Median 580 869 
Mean 1,298 1,947 
Minimum ta 4 6 
Maximum 6,339 21,076 
Standard 
Deviation 1,623 3,214 


‘Most recent fiscal year prior to offering. 


T.6 - ANNUAL EARNINGS OF ISSUERS? 
($000,000’s, except number of offerings) 
May 78 - Feb. 79 - Oct. 79 


June 80 
No. of issuers 237 


Median 66 
Mean 155 
Minimum (121) 
Maximum : 8,767 
Standard 

Deviation 583 


T.7 - ANNUAL TRADING VOLUME OF ISSUERS’ COMMON STOCK 
(000’s, except number of offerings) 

No. of issuers 49 91 238 
Median 5,271 5,920 4,415 

Mean 8,242 8,306 7,507 
Minimum 31 3 3 
Maximum 39,292 46,182 47,610 
Standard 


Deviation 8,602 8,561 8,688 
T.8 - SHAREHOLDERS OF ISSUERS’ COMMON STOCK? 


No. of issuers 46 83 
Median 30,340 22,001 
Mean 46,155 55,522 
Minimum 2,630 1,025 
Maximum 251,516 580,572 
Standard 

Deviation 58,533 90,030 


Most recent fiscal year prior to offerings. 
Excludes companies not listed by Moody’s Investors Serv'ces, Inc. 


Source: Moody's Investors Service, Inc. (various manuals) and Registered Offerings Statistical File, Directorate of Economic and 
Policy Analysis, Securities and Exchange Commission. 
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PART 2 
PROFILE OF TWENTY-FIVE LARGEST AND TWENTY-FIVE 


SMALLEST FORM S-16 ISSUERS RANKED ON THE BASIS 
OF ANNUAL REVENUE 


MAY 1978 - JUNE 1980 
T.1 - TYPE OF SECURITY 


May 1978 - Jan. 1979 Feb. 1979 - Sept. 1979 
Twenty-Five Twenty-Five Twenty-Five Twenty-Five 
Largest Smallest Largest 


Oct. 1979 - June 1980 
Twenty-Five Twenty-Five 
Smallest Largest Smallest 


Debt 13 5 17 6 18 0 
Stock 11 19 4 16 6 23 
Other 1 1 4 3 1 2 
Total 25 25 25 25 25 25 


T.2-- INDUSTRY OF ISSUER 


Extractive 
Manufacturing 
Transportation 
Communication 
Utilities 
Finance 
Miscellaneous 
Total 


ry 
—" 
ry 


Oe erhalten 
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Nh 
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T.3 - TIME IN REGISTRATION 


0-1 Week 
1-2 Weeks 
2-3 Weeks 
3-4 Weeks 
4-6 Weeks 
6-8 Weeks 
8+ Weeks 
Total 


e 


are OW Ff ONNM 
Awnaww ifr 
Ore NMN & AW 
Ol Fr MM WD UI O 
Oun ow on oO 


hm 
Nh 


2 


Nm 
N 
Nh 


NOTE: (1) Offerings are grouped into time periods based upon filing date. Tabulations exclude identified wholly owned subsidiaries and 
issuers of extended offerings (i.e., employee savings and thrift plans, stock option plans, stock purchase plans, dividend reinvestment 
plans and American depository receipts), rights and warrants offerings, and secondary offerings. 


(2) In many cases, the time in registration depends upon the registrant’s own time schedule. 


T.4 - AMOUNT OF OFFERING ($000’'s) 


May 78 - Jan. 79 Feb. 79 - Sept. 79 

Twenty-Five Twenty-Five Twenty-Five Twenty-Five Twenty-Five Twenty-Five 

Largest Smallest Largest Smallest Largest Smallest 

Median 99,500 21,249 150,000 25,000 150,000 1,970 
Mean 98,473 26,890 162,163 40,802 172,029 35,457 


Oct. 79 - June 80 


T.5 - ANNUAL REVENUES OF ISSUERS! ($000,000’s) 


Median 
Mean 


1,505 
2,349 


227 
247 


T.6 - ANNUAL EARNINGS OF ISSUERS? ($000,000’s) 


Median 
Mean 


119 
148 
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T.7 - ANNUAL TRADING VOLUME OF ISSUERS’ COMMON STOCK (000's) 


Median 
Mean 


6,723 
11,869 


2,812 
6,869 


T.8 - SHAREHOLDERS OF ISSUERS’ COMMON STOCK 


Median 
Mean 


42,072 
70,569 


16,137 
23,47o 


\For the most recent fiscal year prior to offering. 


39,752 
122,988 


13,982 
15,576 


75,782 
215,548 


Source: Moody's Investors Services, Inc. (various manuals) and Registered Offerings Statistical File, Directorate of Economic and 


Policy Analysis, Securities and Exchange Commission. 


SECURITIES ACT OF 1933 
Release No. 6236/September 2, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17118/September 2, 1980 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21701/September 2, 1980 


TRUST INDENTURE ACT OF 1939 
Release No. 583/September 2, 1980 


PROPOSED REVISION OF FORM 10-Q, QUARTERLY 
REPORT 


ACTION: Proposed Rulemaking. 


SUMMARY: The Commission is publishing for public 
comment proposed amendments to Form 10-Q 
under the Securities Exchange Act of 1934 designed 
to (1) encourage and facilitate the integration of 
formally filed quarterly reports with information 
quarterly reports furnished to shareholders; (2) 
make certain disclosure requirements for interim 
periods consistent with the revised disclosure 
requirements for annual periods; and (3) centralize 
a uniform set of instructions for interim financial 
statements in Regulation S-X. The proposed 
revisions are intended to simplify present rules and 
reduce the reporting burdens of most registrants. 


DATE: Comments must be received on or before 
December 15, 1980. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. Comment letters should refer to File No. 
$7-850. All comments received will be available for 
public inspection and copying in the Commission’s 
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Public Reference Room, 
Washington, D.C. 20549. 


1100 L Street, N.W., 


FOR FURTHER INFORMATION CONTACT: 
Accounting Matters—Lawrence C. Best, (202) 272- 
2130, Office of the Chief Accountant; Other 
Matters—Bruce S. Mendelsohn, (202) 272-2589, 
Office of Disclosure Policy, Division of Corporation 
Finance, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission announced today the 
publication for comment of a revised Form 10-Q (17 
CFR 249.318a), the quarterly report form required to 
be filed by most publicly owned companies, an 
amendment to Item 11 of Regulation S-K (17 CFR 
229.20) which would set forth the requirements as to 
management's discussion and analysis of interim 
financial information, a new Article 10 in Regulation 
S-X which would become the central location of 
instructions as to form and content of interim 
financial statements, and a related amendment to 
the projections safe-harbor rule, Rule 175 (17 CFR 
230.175) under the Securities Act. The proposed 
revisions to Form 10-Q are intended to make it easier 
for those registrants who may wish to combine the 
financial information section of the Form 10-Q with 
an informal quarterly report to shareholders. This 
release evidences the Commission’s intention to 
encourage the practice of sending quarterly reports 
to shareholders by emphasizing that issuers have 
the option of incorporating their informal 
communications into the Form 10-Q. The 
Commission believes that costs to issuers can be 
reduced and shareholder communications 
enhanced by such integrated reporting. 


The proposed amendments to Form 10-Q are 
intended to be responsive to the recommendation of 
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the Advisory Committee on Corporate Disclosure 
that the Commission encourage companies to 
publish readable, understandable quarterly reports 
to shareholders which include the information 
content of a Form 10-Q, and to file these documents 
with the Commission in satisfaction of Form 10-Q 
reporting obligations.: The Commission believes 
that companies can reduce their reporting burdens 
by utilizing the option to incorporate by reference to 
their informal quarterly report in order to fulfill the 
requirements of Part |, Financial Information, of 
Form 10-Q. Additionally, if this option is widely used, 
it could result in an upgrading of the corporate 
communications system. 


The proposed revised Form 10-Q has been designed 
to be consistent with the newly amended Form 10-K 
and to be utilized as a part of the Commission’s 
proposed integrated disclosure system. In this 
regard, the Commission today published four 
releases announcing the adoption of certain forms 
and rules which represent a major effort to achieve 
integration of the disclosure systems under the 
Securities Act and the Exchange Act.* These 
releases include (1) amendments to Form 10-K (17 
CFR 249.310) and Rule 14a-3 (17 CFR 240.14a-3) 
under the Exchange Act and Regulation S-K (17 CFR 
229.20) under the Securities Act and the Exchange 
Act; (2) the adoption of Form S-15 forthe registration 
under the Securities Act of 1933 of securities issued 
in certain business combination transactions; (3) a 
general revision of Regulation S-X facilitating, to the 
extent possible, integration of reporting; and (4) 
additions to Regulation S-X (17 CFR Part 210) 
establishing uniform instructions as to financial 
statements for certain forms and reports required 
pursuant to the Securities Act and the Exchange Act. 
In addition, the Commission proposed for public 
comment a new registration statement system 
under the Securities Act involving integrated and 
simplified disclosure. The Commission believes 
that the proposed changes in Form 10-Q should be 
viewed in relation to these other rules, forms and 
proposals, as a further step in implementing the 
integrated disclosure system. 


DISCUSSION OF PROPOSED REVISIONS 


Under the proposals, the structure of Form 10-Q 
would be essentially the same as the present form. 
As is currently the case, the interim financial 
information and management’s discussion and 
analysis called for by Part | of the Form would not be 
deemed filed for purposes of Section 18 of the 
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Exchange Act* and could be incorporated by 
reference from an informal quarterly report to 
security holders. Part || of the form is proposed to be 
amended to eliminate certain items which may 
Provide duplicative disclosure or which may be 
unnecessary. 


Financial Statement Instructions Centralized in 
Regulation S-X 


In Securities Act Release No. 6234 (September 2, 
1980), published concurrently with this release, the 
Commission adopted amendments to conform 
requirements as to form and content of interim 
financial statements under the Securities Act with 
the form and content requirements for interim 
statements under the Exchange Act (Form 10-Q). 
The rules adopted, which are applicable to 
registration statements under the Securities Act, 
reference the form and content provisions of the 
current Form 10-Q. 


Consistent with the Commission’s goals to simplify 
and make uniform the disclosure requirements 
under the Securities Act and the Exchange Act, the 
amendments proposed by this release would 
remove the instructions as to interim financial 
statements from the current Form 10-Q and 
establish a uniform set of instructions as to interim 
financial statements in a new Article 10 of 
Regulation S-X. The Commission believes that the 
centralization of these instructions in Regulation S-X 
represents the next logical step in establishing 
uniform instructions as to financial statements 
under both Acts. 





‘Report of the Advisory Committee on Corporate 
Disclosure to the Securities and Exchange 
Commission, House Committee on Interstate and 
Foreign Commerce, 95th Cong., lst Sess. (1977), 
Committee Print 95-29, at 470-5. 


*Securities Act Release Nos. 6231 (Form 10-K, Rule 
14a-3 and Regulation S-K); 6232 (Form S-15); 6233 
(Revision of Regulation S-X); and 6234 (Uniform 
Instructions as to Financial Statements) (September 
2, 1980). 


3Securities Act Release No. 6235 (September 2, 
1980). 


4See Rules 13a-13 (17 CFR 240.13a-13) and 15d-13 
(17 CFR 240.15d-13) under the Exchange Act. 
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Clarification of Interim Disclosure Rules 


In addition to the centralization of the uniform 
instructions as to interim financial statements in 
Regulation S-X, the Commission is proposing certain 
modifications to the existing requirements as 
discussed in this and the following sections. 


First, the Commission is proposing to revise the 
instruction regarding footnote disclosure 
accompanying interim financial statements. To 
alleviate present interpretative problems and to 
clarify the Commission’s intent, the revised 
instruction would make clear that certain 
disclosures are required to supplement the interim 
financial statements. The language of Instruction 
4(a)(3) to Part | of Form 10-Q,° apparently has 
caused confusion as to whether any footnote 
disclosure is necessary for interim periods. The 
proposed amendment attempts to make clear the 
nature and extent of disclosure required for interim 
reports filed with the Commission. 


The condensed interim financial information should 
include disclosures either on the face of the financial 
statements, in accompanying footnotes, or in 
management's discussion and analysis, sufficient 
so as to make the interim information presented not 
misleading. The proposed amendments specify that 
registrants may presume that users of the 
condensed interim financial information have read 
the latest annual report distributed to security 
holders or have access to such report, and that the 
adequacy of additional disclosure needed for a fair 
presentation, except in regard to material 
uncertainties, may be determined in that context. 
Accordingly, under the proposal, footnote disclosure 
which would substantially duplicate the disclosure 
contained in the recent annual report to security 
holders, such as a statement of significant 
accounting policies and practices, details of 
accounts which have not changed significantly in 
amount or composition since the end of the most 
recently completed fiscal year, and detailed 
disclosures prescribed by Rule 4-08 of Regulation S- 
X (note requirements for complete financial 
statements) may be omitted. 


However, disclosure under the proposed 
amendment would be provided where events or 
circumstances which have a material impact on the 
registrant have occurred since the end of the most 
recent fiscal year. Disclosures would encompass, for 
example, significant changes since the end of the 
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most recently completed fiscal year in such items 
as: accounting principles and practices; estimates 
inherent in the preparation of financial statements; 
status of long-term contracts; capitalization 
including significant new borrowings or modification 
of existing financing arrangements; and the 
reporting entity resulting from business 
combinations or dispositions. Notwithstanding 
these proposed requirements, where material 
uncertainties or contingencies exist, disclosure of 
such matters would be required to be provided even 
though a significant change since year end may not 
have occurred. 


Reference to Review by Independent Accountants 


A revision regarding reporting where reference is 
made by the registrant to a review of interim data by 
an independent accountant is being proposed in 
response to the issuance of Statement on Auditing 
Standards (“SAS”) No. 24.’ This new SAS, which 
supersedes previous standards for independent 
auditor involvement with interim financial 
information, provides the accounting profession 
guidance on the nature, timing, and extent of 
procedures to be applied in conducting interim 
reviews and on the reporting applicable to such 
engagements. 


Under existing rules,® if a registrant states that an 
independent accountant has performed a review of 
interim data, it must indicate whether all 





See Securities Act Release No. 5611 (September 
10, 1975) [40 FR 46107]. 


6Current Instruction 4(a)(3) reads: 


Rules 3-08 and 3-16 of Regulation S-X and other 
requirements which calls for detailed footnote 
disclosure and schedules shall not apply. As with all 
information filed with the Commission, however, 
disclosures must be adequate to make the 
information presented not misleading. 


7Statement on Auditing Standards No. 24, “Review of 
Interim Financial Information,’ American Institute 
of Certified Public Accountants, March 1979. 


8Present Instruction 7 to Part | of Form 10-Q, which 
would be relocated and modified in Regulation S-X, 
reads as follows: 
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adjustments or additional disclosures proposed by 
the independent accountant have been reflected in 
the data presented, and, if not why not. Further, a 
letter from the independent accountant may be 
included as an exhibit to the form confirming or 
otherwise commenting upon the registrant's repre- 
sentations. 


The provisions of SAS No. 24 now require, among 
other things, a statement in the independent 
accountants’ report as to whether he is aware of any 
material modifications that should be made to the 
interim financial information so that it conforms with 
generally accepted accounting principles. The 
Commission believes that this expression of limited 
assurance now provided for by SAS No. 24 may have 
rendered unnecessary the present Form 10-Q 
requirement discussed in the preceding paragraph 
and, therefore, a modification to such requirement is 
being proposed. Under the proposed rule, ifa review 
of interim data is made in accordance with the 
established professional standards and procedures 
for suchr reviews and the registrant makes reference 
to such review, the report of the independent 
accountant on the review would be required to be 
included as an exhibit to the filing. Additionally, the 
proposal would delete the present requirement for a 
statement by the registrant regarding adjustments 
and disclosures proposed by the independent 
accountant. 


Management's Discussion and Analysis 


An important feature of the proposed Form 10-Q is 
Item 2 of Part |, Management's Discussion and 
Analysis of Financial Condition and Results of 
Operations, which incorporates the requirements of 
proposed paragraph (b) of new Item 11 under 
Regulation S-K. The proposed sub-item would 
require a discussion of the year to date, the 
corresponding period in the prior year and, if the 
registrant has elected to present a trailing year, of 
the trailing year. The current requirement to discuss 
the immediately preceding quarter is proposed to be 
deleted. 


Accordingly, Item 11 of Regulation S-K would 
include requirements for management's discussion 
and analysis of annual and interim financial 
information. The proposed requirement would 
supplement the analysis that will be required in 
Form 10-K. That is, the registrant's discussion and 
analysis would focus on the material changes in 
financial condition and results of operations as 
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reflected in the interim financial statements. It is 
intended that the proposed Form 10-Q discussion 
would serve as an update to the discussion. In the 
annual report and would need to address only 
material changes. Furthermore, as a provision in 
Regulation S-K, the management’s discussion and 
analysis of interim financial information would 
become uniform for forms filed under both the 
Exchange Act and the Securities Act. 


Modifications toPart!lloftheForm 


Item 3, Changes in Security for Registered Secur- 
ities, Item 5, Increase in Amount Outstnding of 
Securities or Indebtedness, and Item 6, Decrease in 
Amount Outstanding of Securities or Indebtedness, 
are proposed to be deleted from the form. The Com- 
mission believes that the information elicited by 
these items is otherwise generally available and is 
not necessary in a quarterly report.’ In addition, the 


‘instruction requesting issuers to advise the staff of 


their intention to file a registration statement on 
Form S-16 or S-7 is proposed to be deleted because 
experience has proven that the instruction is not 
useful. 


An additional proposal wouldrequirethattheForm10- 
Q be signed on the registrant’s behalf by a duly 
authorized officer oftheregistrantand bytheprincipal 
financial or chief accounting officer of the registrant. 





Footnote 8 Continued 


The financial information included in this form need 
not be reviewed prior to filing by an independent 
public accountant. If, however, a review of the datais 
made in accordance with established professional 
standards and procedures for such a review, the 
registrant may state that the independent 
accountant has performed such a review. If sucha 
statement is made, the registrant shall indicate 
whether all adjustments or additional disclosures 
proposed by the independent accountant have been 
reflected in the data presented, and, if not why not. In 
addition, a letter from the registrant’s independent 
accountant confirming or otherwise commenting 
upon the registrant's representations and making 
such other comments as the independent 
accountant deems appropriate may be included as 
an exhibit to the form. 


%1t should be noted that appropriate technical 
amendments to Item 7 of Regulation S-K, Exhibits, 
would be made if these proposed deletions are 
finalized. 
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This represents a technical amendmentwhichwould 
correct an inadvertent deletion made in Release No. 
33-5951 (July 28, 1978) [43 FR 33904]. 


Safe Harbor Rule for Projections 


Finally, the Commission is proposing an amendment 
to the safe harbor rule for forward-looking informa- 
tion, Rule 175 under the Securities Act,'® which 
would make clear that a projection of the type 
enumerated by that rule is protected if included or 
properly reaffirmed in Part | of Form 10-Q. This 
would codify the staff position which deems Part 1 
“filed” for purposes of the safe-harbor rule even 
though it is not filed for purposes of Section 18 ofthe 
Exchange Act. 


General and Specific /nquiries 


Any interested person wishing to submit written 
comments on the proposed amendments, as well as 
on other matters which might have an impact upen 
the proposals contained herein, is invited to do so. 
Moreover, commentators are urged to address any 
alternatives or modifications which may assist the 
Commission in achieving the objectives set for inthe 
release. 


TheCommission alsosolicitscommentsastowhether 
the proposed amendments would have an adverse 
effect on competition or would impose a burden on 
competition. Comments on this inquiry will be con- 
sidered by the Commission in complying with its 
responsibilities under Section 23(a)(2) of the 
Exchange Act. 


TEST OF PROPOSALS 
The text of the proposals is set forth below. 


PART 249—FORMS, SECURITIES EXCHANGEACT OF 
1934 


1. 17 CFR 249.308a is proposed to be amended by 
revising Form 10-Q toread as follows: 


+249.308a Form 10-Q, for quarterly reports under 
section 13 or 15(d) ofthe Securities Exchange Act. 





Rule 3b-6 (17 CFR 240.3b-6) under the Exchange 
Act, and Rule 103A (17 CFR 250.103A) under the 
Public Utility Holding Company Act of 1935, and 
Rule O-11 (17 CFR 260.0-11) under the Trust 
Indenture Act of 1939. 
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FORM 10-Q 
SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C.20549 


Quarterly Report Under Section 13 or 15(d) 
ofthe Securities Exchange Act of 1934 


For Quarter Ended 


Commission filenumber 


FORM 10-Q 
SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C.20549 


Quarterly Report Under Section 13 or 15(d) 
ofthe Securities Exchange Act of 1934 


For Quarter Ended 


Commission file number 


(State or other jurisdiction of 
incorporation or organization) 


(I.R.S. Employer 
Identification No.) 


(Address of principal executive offices) (Zip Code) 


Registrant's telephone number, including areacode 


Former name, former address and former fiscal year, if changed 
since last report. 


Indicate by check mark whether the registrant (1) has filed all 
reports required to be filed by Section 13 or 15(d) of the Securities 
Exchange Act of 1934 during the preceding 12 months (orforsuch 
shorter period that the registrant was required tofilesuch reports), 
and (2) has been subject tosuch filing requirements forthe past 90 
days. Yes 


APPLICABLE ONLY TO ISSUERS INVOLVED 
IN BANKRUPTCY PROCEEDINGS DURING 
THEPRECEDING FIVEYEARS: 


Indicate by check mark whether the registrant has filed all docu- 
ments and reports requiredto be filed bySections 12, 13 or 15(d) of 
the Securities Exchange Act of 1934 subsequenttothe distribution 
of securities under aplanconfirmed by acourt. Yes.222. No.222. 


(APPLICABLE ONLY TO CORPORATEISSUERS) 
Indicate the number of shares outstanding of each of the issuer’s 


classes of common stock, as of the close of the period covered by 
this report. 
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Exchange Act Forms 


For Quarterly Reports Under Section 13 or 15(d) of 
the Securities Exchange Act of 1934 


A. Rule as to Use of Form 10-Q. 


Exchange Act Forms 
For Quarterly Reports Under Section 13 or 15(d) of 
The Securities Exchange Act of 1934 


A. Rule as to Use of Form 10-Q. 


(a) Form 10-Q shall be used for quarterly reports 
under Section 13 or 15(d) of the Securities Exchange 
Act of 1934, filed pursuant to Rule 13a-13 or Rule 
15d-13. 


(b) A report on this form shall be filed within 45 days 
after the end of each of the first three fiscal quarters 
of each fiscal year. No report need be filed for the 
fourth quarter of any fiscal year. 


B. Application of General Rules and Regulations. 


(a) The General Rules and Regulations under the Act 
contain certain general requirements which are 
applicable to reports on any form. These general 
requirements should be carefully read and observed 
in the preparation and filing of reports on this form. 


(b) Particular attention is directed to Regulation 12B 
which contains general requirements regarding 
matters such as the kind and size of paper to be 
used, the legibility of the report, the information to be 
given whenever the title of securities is required to 
be stated, and the filing of the report. The definitions 
contained in Rule 12b-2 should be especially noted. 
See also Regulations 13A and 15D. 


C. Preparation of Report. 


(a) This is not a blank form to be filled in. Itis a guide 


copy to be used in preparing the report in 
accordance with Rules 12b-11 and 12b-12. The 
Commission does not furnish blank copies of this 
form to be filled in for filing. 


(b) These general instructions are not to be filed with 
the report. The instructions to the various captions of 


the form are also to be omitted from the report as 
filed. 


D. Incorporation by Reference. 
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(a) If the registrant makes available to its stock- 
holders or otherwise publishes, within the period 
prescribed for filing the report, a document or state- 
ment containing information meeting the 
requirements of Part | of this form, the information 
called for may be incorporated by reference to such 
published document or statement provided copies 
thereof are filed as an exhibit to Part | of the report on 
this form. Pursuant to Rule 13a-13(d) and (17 CFR 
240.13a-13) and Rule 15d-13(d) (17 CFR 240.15a- 
13(d)), the financial information required by Items 
(1) and (2) of Part | of this form shall not be deemed 
filed for the purpose of Section 18 of the Act or 
otherwise subject to the liabilities of that section of 
the Act but shall be subject to all other provisions of 
the Act. 


(b) Other information may be incorporated by 
reference in answer or partial answer to any item or 
items of Part Ii of this form in accordance with the 
provisions of Rule 12b-23. 


E. Signature and Filing of Report. 


Three complete copies of the report, including any 
financial statements, exhibits or other papers or 
documents filed as a part thereof, and five additional 
copies which need not include exhibits, shall be filed 
with the Commission. At least one complete copy of 
the report, including any financial statements, 
exhibits or other papers or documents filed as a part 
thereof, shall be filed with each exchange on which 
any class of securities of the registrant is registered. 
At least one complete copy of the report filed with the 
Commission and one such copy filed with each 
exchange shall be manually signed on the 
registrant’s behalf by a duly authorized officer of the 
registrant and by the principal financial or chief 
accounting officer of the registrant. Copies not 
manually signed shall bear typed or printed 
signatures. 


F. Omission of Information by Certain Wholly-Owned 
Subsidiaries. 


If, on the date of the filing of its report on Form 10-Q, 
the registrant meets the conditions specified in 
paragraph (a) below, then such registrant may omit 
the information called for in the Part II Items 
specified in paragraph (b) below. 


(a) Conditions for availability of the relief specified in 
paragraph (b) below: 
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(1) All of the registrant's equity securities are owned, 
either directly or indirectly, by a single person which 
is a reporting company under the Act and which has 
filed all the material required to be filed pursuant to 
section 13, 14 or 15(d) thereof, as applicable. 


(2) During the preceding thirty-six calendar months 
and any subsequent period of days, there has not 
been any material default in the payment of 
principal, interest, a sinking or purchase fund 
installment, or any other material default not cured 
within thirty days, with respect to any indebtedness 
of the registrant or its subsidiaries, and there has not 
been any material default in the payment of rentals 
under material long-term leases; and 


(3) There is prominently set forth, on the cover page 
of the Form 10-Q, a statement that the registrant 
meets the conditions set forth in General Instruction 
F(a)(1) and (2) of Form 10-Q and is therefore filing 
this Form with the reduced disclosure format. 


(b) Registrants meeting the conditions specified in 
paragraph (a) above may omit the information called 
for in the following Part II Items: Item 2, Changes in 
Securities; Item 3, Defaults Upon Senior Securities; 
and Item 4, Submission of Matters to a Vote of 
Security Holders. 


PART |—FINANCIAL INFORMATION 
Item 1. Condensed Financial Statements 


Provide the information required by Rule 10-01 of 
Regulation S-X. 


Item 2. Management’s Discussion and Analysis of 
Financial Condition and Results of Operations 


Furnish the information required by Item 11(b) of 
Regulation S-K (17 CFR 229.20). 


PART II—OTHER INFORMATION 


Instruction. The report shall contain the item 
numbers and captions of all applicable items of Part 
Il, but the text of such items may be omitted 
provided the responses clearly indicate the coverage 
of the item. Any item which is inapplicable or to 
which the answer is negative may be omitted and no 
reference thereto need be made in the report. If 
substantially the same information has been 
previously reported by the registrant, an additional 
report of the information on this form need not be 
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made. The term “previously reported” is defined in 
Rule 12b-2 [17 CFR 240.12b-2]. 


Item 1. Legal Proceedings. 


The description of legal proceedings shall include 
the information required by Item 5 of Regulation S-K, 
17 CFR 229.20.5. As to such proceedings which 
have been terminated during the period covered by 
the report, provide similar information, including the 
date of termination and a description of the 
disposition thereof with respect to the registrant and 
its subsidiaries. 


Instruction. A legal proceeding need only be 
reported in the 10-Q filed for the quarter in which it 
first became a reportable event and in subsequent 
quarters in which there have been material 
developments. Subsequent Form 10-Q filings in the 
same fiscal year in which a legal proceeding or a 
material development is reported should reference 
any previous reports in that year. 


Item 2. Changes in Securities. 


(a) If the constituent instruments defining the rights 
of the holders of any class of registered securities 
have been materially modified, give the title of the 
class of securities involved and state briefly the 
general effect of such modification upon the rights of 
holders of such securities. 


(b) If the rights evidenced by any class of registered 
securities have been materially limited or qualified 
by the issuance or modification of any other class of 
securities, state briefly the general effect of the 
issuance or modification of such other class of 
securities upon the rights of the holders of the 
registered securities. 


Instruction. Working capital restrictions and other 
limitations upon the payment of dividends are to be 
reported hereunder. 


Item 3. Defaults Upon Senior Securities. 


(a) If there has been any material default in the 
payment of principal, interest, a sinking or purchase 
fund installment, or any other material default not 
cured within 30 days, with respect to any 
indebtedness of the registrant or any of its 
significant subsidiaries exceeding 5 percent of the 
total assets of the registrant and its consolidated 
subsidiaries, identify the indebtedness and state the 
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nature of the default. In the case of such a default in 
the payment of principal, interest, or a sinking or 
purchase fund installment, state the amount of the 
default and the total arrearage on the date of filing 
this report. 


Instruction. This paragraph refers only to events 
which have become defaults under the governing 
instruments, i.e., after the expiration of any period of 
grace and compliance with any notice requirements. 


(b) If any material arrearage in the payment of 
dividends has occurred or if there has been any 
other material delinquency not cured within 30 days, 
with respect to any class of preferred stock of the 
registrant which is registered or which ranks prior to 
any class of registered securities, or with respect to 
any class of preferred stock of any significant 
subsidiary of the registrant, give the title of the class 
and state the nature of the arrearage or delinquency. 
In the case of an arrearage in the payment of 
dividends, state the amount and the total arrearage 
on the date of filing this report. 


Instruction. Item 4 need not be answered as to any 
default or arrearage with respect to any class of 
securities all of which is held by, or for the account 
of, the registrant or its totally held subsidiaries. 


Item 4. Submission of Matters to a Vote of Security 
Holders. 


If any matter has been submitted to a vote of security 
holders, through the solicitation of proxies or 
otherwise, furnish the following information: 


(a) The date of the meeting and whether it was an 
annual or special meeting. 


(b) If the meeting involved the election of directors, 
state the name of each director elected at the 
meeting and the name of each other director whose 
term of office as a director continued after the 
meeting. 


(c) Briefly describe each other matter voted upon at 
the meeting and state the number of affirmative 
votes and the number of negative votes cast with 
respect to each such matter. 


(d) Describe the terms of any settlement between 
the registrant and any other participant (as defined 
in Rule 14a-11 of Regulation 14A under the Act) 
terminating any solicitation subject to Rule 14a-11, 
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including the cost of anticipated cost to the 
registrant. 


Instructions. 1. lf any matter has been submitted toa 
vote of security holders otherwise than at a meeting 
of such security holders, corresponding information 
with respect to such submission shall be furnished. 
The solicitation of any authorization or consent 
(other than a proxy to vote at a stockholders’ 
meeting) with respect to any matter shall be deemed 
a submission of such matter to a vote of security 
holders within the meaning of this item. 


2. Paragraph (a) need be answered only if paragraph 
(b) or (c) is required to be answered. 


3. Paragraph (b) need not be answered if (i) proxies for 
the meeting were solicited pursuant to Regulation 14 
under the Act, (ii) there was no solicitation in 
opposition tothe management's nominees aslistedin 
the proxy statement, and (iii) all of such nominees 
were elected. If the registrant did not solicit proxies 
and the board of directors as previously reported to 
the Commission was re-elected in its entirety, a 
statement to that effect in answer to paragraph (b) 
will suffice as an answer thereto. 


4. Paragraph (c) need not be answered as to 
procedural matters or as to the selection or approval 
of auditors. 


5. If the registrant has furnished to its security 
holders proxy soliciting material containing the 
information called for by paragraph (d), the 
paragraph may be answered by reference to the 
information contained in such material. 


6..If the registrant has published a report containing 
all of the information called for by this item, the item 
may be answered by a reference to the information 
contained in such report, provided copies of such 


report are filed as an exhibit to the report on this 
form. 


Item 5. Other Materially Important Events. 


The registrant may, at its option, report under this 
item any events, not previously reported in a report 
on Form 8-K, with respect to which information is not 
otherwise called for by this form but which the 


registrant deems of material importance to security 
holders. 


Item 6. Exhibits and Reports on Form 8-K [17 CFR 
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249.308]. 


(a) The exhibits shall be furnished in accordance 
with the provisions of Item 7 of Regulation S-K, 17 
CFR 229.20. 


(b) Reports on Form 8-K. State whether any reports 
on Form 8-K have been filed during the quarter for 
which this report is filed, listing the items reported, 
any financial statements filed, and the dates of any 
such reports. 


SIGNATURES 


Pursuant to the requirements of the Securities 
Exchange Act of 1934, the registrant has duly 
caused this report to be signed on its behalf by the 
undersigned thereunto duly authorized. 


(Signature)* 


*See General Instruction E. 


**Print name and title of the signing officer under his signature. 


PART 228—STANDARD INSTRUCTIONS FOR 
FILING FORM UNDER SECURITIES ACT OF 1933 
AND SECURITIES EXCHANGE ACT OF 1934— 
REGULATION S-K 


2. 17 CFR 229.20 is proposed to be amended by 
revising Item 11 as follows: (** stars indicate 
addition and [ ] brackets indicate deletions): 


§229.20 Information required in document. 


* KK K 


Item 11. Management's discussion and analysis of 
financial condition and results of operations. 


*xax Discuss registrant’s financial condition, 


changes in financial condition and results in 
operations. The discussion shall provide... 


* KX 
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*(1)* [(a)] Liquidity 


*(2)* [(b)] Capital Resources 


* eK KX * 


*(3)* [(c)] Results of Operations 


* KK OK OK 


INSTRUCTIONS 


* KK OK K 


xb. If interim financial statements are presented, a 
narrative analysis of the financial condition and 
results of operation shall be provided so as toenable 
the reader to assess material changes in financial 
condition and results of operations between the 
periods specified below. 


(1) Material Changes in Financial Condition 


Discuss material changes in financial condition, 
particularly addressing material changes in those 
items specifically listed in paragraph (a) of this Item 
11 of Regulation S-K (17 CFR 229.20), by comparing 
financial condition at the end of the most recent 
interim period for which financial statements are 
presented with financial condition at the end of the 
preceding fiscal year. If financial statements are 
presented as of the end of the corresponding interim 
period in the preceding fiscal year, a comparison 
shall also be made with financial condition atthe end 
of such interim period. If both the comparisons with 
the prior year end and the prior interim period are 
required, the discussion and analysis may be 
combined at the discretion of the registrant. 


(2) Material Changes in Results of Operations 


Discuss any material changes in the registrant’s 
results of operations with respect to the most recent 
fiscal year-to-date period for which financial 
statements are presented and the corresponding 
year-to-date period in the preceding fiscal year. Ifthe 
registrant is required to or has elected to present 
financial statements for the most recent fiscal 
quarter, such discussion also shall cover material 
changes with respect to that fiscal quarter and the 


corresponding fiscal quarter in the preceding fiscal 
year. 
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If the registrant has elected to provide financial 
statements for the twelve month period ending atthe 
end of the most recent interim period for which 
financial statements have been presented, the 
discussion also shall cover material changes with 
respect to that twelve month period and the 
corresponding twelve month period ending at the 
end of the corresponding interim period in the 
preceding fiscal year. 


Instructions 


1. If interim financial statements are required to be 
presented and such financial statements are not 
accompanied by fiscal year financial statements (as 
is the case in Form 10-Q and in certain registration 
forms which call for the presentation of interim 
financial statements in the manner required by Part | 
of Form 10-Q), then only the discussion called for by 
this paragraph (b) of Item 11 of Regulation S-K shall 
be required. In all other cases, where both fiscal year 
financial statements and interim financial 
statements are presented together in the same 
document, both the discussions called for by 
paragraph (a) and by this paragraph (b) shall be 
required, and such discussions may be combined. 


2. The registrant’s discussion and analysis should 
focus on the material changes in financial condition 
and results of operations as reflected in the interim 
financial statements. 


3. In order to ensure understanding of material 
changes, the information provided should include 
that which is available to the registrant without 
undue effort or expense but which is not obvious 
from the registrant's condensed interim financial 
statements. 


4. Where the interim financial statements reveal 
material changes from period to period in one or 
more significant line items, the causes for the 
changes should be described if they have not 
already been disclosed; provided, however, if the 
causes for a change in one line item also relate to 
other line items, no repetition is required. 
Registrants need not recite the amounts of changes 
from period to period which are readily computable 
from the financial statement. The discussion should 
not merely repeat numerical data contained in the 
condensed financial statements. 


5. The registrant’s discussion of material changes in 
results of operations should identify any significant 
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elements of the registrant’s income or loss from 
continuing operations which do not arise from or are 
not necessarily representative of the registrant's 
ongoing business. Such items might include 
unusually large promotion or research and 
development expenses, unusually high or low export 
activities, identifiable costs associated with a 
business interruption caused by labor disruptions or 
other events, or significant gains or losses from 
disposition of assets. 


6. The registrant should discuss any seasonal 
aspects of its business which have had a material 
effect upon its financial condition or results of 
operation. 


7. Registrants are encouraged but are not required 
to discuss forward looking information. 


8. Additional disclosures required for interim 
information by Rule 10-01(a)(3) of Regulation S-X 
(17 CFR 210) may be satisfied by inclusion in the 
management’s discussion and analysis.* 


PART 210—FORM AND CONTENT OF AN 
REQUIREMENTS FOR FINANCIAL STATEMENTS, 
SECURITIES EXCHANGE ACT OF 1934, PUBLIC 
UTILITY HOLDING COMPANY ACT OF 1935, IN— 
VESTMENT COMPANY ACT OF 1940, AND ENERGY 
POLICY AND CONSERVATION ACT OF 1975. 


3. A new §210.10-01 (Interim financial statements) 
is proposed to be added as set forth below. The 
present §210.10-01 (Financial statements of natural 


persons) is proposed to be amended by 
redesignating it as §210.3-17 and revising it to read 
a set forth below. 


§210.10-01 Interim financial statements. 


(a) Condensed statements. Interim financial state- 
ments shall follow the general form and content of 
presentation prescribed by the other sections of this 
Regulation with the following exceptions: 


(1) Interim financial statements required by this rule 
need only be provided as to the registrant and its 
subsidiaries consolidated and may be unaudited. 
Separate statements of other entities which may 


otherwise be required by this regulation may be 
omitted. 
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(2) Balance sheets and income statements shall 
include only major captions (i.e., numbered 
captions) prescribed by the applicable sections of 
this Regulation with the exception of Inventories 
where data as to raw materials, work in process and 
finished goods shall be included, if applicable. 
Where any major balance sheet caption is les than 
10% of total assets, and the amount in the caption 
has not increased or decreased by more than 25% 
since the previous balance sheet presented, the cap- 
tion may be combined with others. When any major 
income statement caption is less than 15% of 
average net income for the most recent three years 
and the amount in the caption has not increased or 
decreased by more than 20% as compared to the 
next preceding comparable income statement, the 
caption may be combined with others. In calculating 
average net income, loss years should be excluded. 
If losses were incurred in each of the most recent 
three years, the average loss shall be used for pur- 
poses of this text. Notwithstanding these tests, Rule 
4-02 of Regulation S-X applies and de minimis 
amounts therefore need not be shown separately. 


(3) The statement of changes in financial position 
may be abbreviated, starting with a single figure of 
funds provided by operations and showing other 
changes individually only when they exceed 10% of 
the average of funds provided by operations for the 
most recent three years. Notwithstanding this test, 
Rule 4-02 of Regulation S-X applies and de minimis 
amounts therefore need not be shown separately. 


(4) Thecondensed interim financial informationshall 
include disclosures either on the face of the financial 
statements, in accompanying footnotes, or in 
management’s discussion and analysis, sufficient so 
astomakethe interim information presented not mis- 
leading. Registrants may presume that users of the 
condensed interim financial information have read 
the latest annual report distributed to security holders 
or have access to such report, and that the adequacy 
of additional disclosure needed for a fair presenta- 
tion, except in regard to material uncertainties, may 
be determined in that context. Accordingly, footnote 
disclosure which would substantially duplicate the 
disclosure contained inthe mostrecent annual report 
to security holders, such as a statement of significant 
accounting policies and practices, detailsofaccounts 
which have not changed significantly in amount or 
composition since the end of the most recently 
completed fiscal year, and detailed disclosures 
prescribed by Rule 4-08 of this Regulation may be 
omitted. However, disclosure shall be provided where 
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events or circumstances subsequent to the end of 
the most recnt fiscal year have occurred which have 
a material impact on the registrant. Disclosures 
should encompass for example, significant changes 
since the end of the most recently completed fiscal 
year in such items as: accounting principles and 
practices; estimates inherent in the prepration of fin- 
ancial statements; status of long-term contracts; 
capitalization including significant new borrowings 
or modification of existing financing arrangements; 
and the reporting entity resulting from business 
combinations or dispositions. Notwithstanding the 
above, where material uncertainities or contingen- 
cies exist, disclosure of such matters shall be pro- 
vided even though a significant change since year 
end may not have occurred. 


(5) Detailed schedules otherwise required by this 
Regulation may be omitted for purposes of preparing 
interim financial statements. 


(b) Other instructions as to content. The following 
additional instructions shall be applicable for 
purposes of preparing interim financial statements: 


(1) Amounts included in interim financial 
statements may be stated in thousands or hundred 
thousands of dollars providing such rounding is 
clearly stated. Losses or other negative amounts 
shall be indicated clearly in the caption and the 
amounts shown in parentheses. 


(2) Summarized income statement information 
shall be given separately as to each subsidiary not 
consolidated or 50 percent or less owned persons or 
as to each group of such subsidiaries or fifty percent 
or less owned persons for which separate individual 
or group statements would otherwise be required for 
annual periods. Such summarized information, 
however, need not be furnished for any such 
unconsolidated subsidiary or person which would 
not be required pursuant to Rule 13a-13 or 15d-13 to 
file quarterly financial information with the 
Commission if it were a registrant. 


(3) If appropriate, the income statement shall show 
earnings per share and dividends per share 
applicable to common stock and the basis of the 
earnings per share computation shall be stated 
together with the number of shares used in the 
computation period. The registrant shall file as an 
exhibit a statement setting forth in reasonable detail 
the computation of per share earnings, unless the 
computation is otherwise clearly sent forth in the 
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report period. 


(4) If, during the most recent interim period 
presented the registrant or any of its consolidated 
subsidiaries, entered into a business combination 
treated for accounting purposes as a pooling of 
interests, the interim financial statements for both 
the current year and the preceding year shall reflect 
the combined results of the pooled businesses. 
Supplemental disclosure of the separate results of 
the combined entities for periods prior to the 
combination shall be given, with appropriate 
explanations. 


(5) Where the registrant has disposed of any 
significant portion of its business during any of the 
periods covered by the interim financial statements, 
the effect thereof on revenues and net income—total 
and per share—for all periods shall be disclosed. In 
addition, where a material business combination 
accounted for as a purchase has occurred during the 
current fiscal year, pro forma disclosure shall be 
made of the results of operations for the current year 
up to the date of the end of the most recent fiscal 
quarter (and for the comparable period in the 
preceding year) as though the companies had 
combined at the beginning of the period being 
reported on. This pro forma information should as a 
minimum show revenue, income before 
extraordinary items and the cumulative effect of 
accounting changes, including such income on a 
per share basis and net income and net income per 
share. 


(6) In addition to meeting the reporting 
requirements specified by existing standards for any 
accounting changes, the registrant shall state the 
date of any accounting change and the reasons for 
making it. In addition, for filings on Form 10-Q, a 
letter from the registrant’s independent accountants 
shall be filed as an exhibit in the first Form 10-Q 
subsequent to the date of an accounting change 
indicating whether or not the change is to an 
alternative principle which in his judgment is 
preferable under the circumstances; except that no 
letter from the accountant need be filed when the 
change is made in response to a standard adopted 
by the Financial Accounting Standards Board which 
requires such change. 


(7) Any material retroactive prior period adjustment 
made during any period covered by the interim 
financial statements shall be disclosed, together 
with the effect thereof upon net income—total and 
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per share—of any prior period included and upon 
the balance of retained earnings. If results of 
operations for any period presented have been 
adjusted retroactively by such an item subsequent 
to the initial reporting of such period, similar 
disclosure of the effect of the change shall be made. 


(8) The interim financial statements furnished shall 
reflect all adjustments which are, in the opinion of 
management, necessary to a fair statement of the 
results for the interim periods presented. A 
statement to that effect shall be included. Such 
adjustments shall include, for example, appropriate 
estimated provisions for bonus and profit sharing 
arrangements normally determined or settled at 
year-end. 


(c) Periods to be covered. The periods for which 
interim financial statements are to be provided in 
registration statements are prescribed elsewhere in 
this regulation (see §§210.3-01 and 3-02). For 
filings on Form 10-Q, interim financial statements 
shall be provided for the periods set forth below: 


(1) Interim balance sheets shall be provided as of 
the end of the most recent fiscal quarter and as of the 
corresponding date of the preceding fiscal year. 


(2) Interim statements of income and changes in 
financial position shall be provided for the most 
recent fiscal quarter, for the period between the end 
of the last fiscal year and the end of the most recent 
fiscal quarter, and for the corresponding periods of 
the preceding fiscal year. Such statements may also 
be presented for the cumulative twelve month 
period ended during the most recent fiscal quarter 
and for the corresponding period of the preceding 
fiscal year. 


(3) Registrants engaged in seasonal production and 
sale of a single-crop agricultural commodity may 
provide interim statements of income and changes 
in financial position for the twelve months ended 
with the most recent fiscal quarter with comparative 
data for the corresponding period of the preceding 
fiscal year in lieu of the year-to-date statements 
specified in (2) above. 


(d) Review by independent public accountant. The 
interim financial information included in filings with 
the Commission need not be reviewed by an 
independent public accountant prior to filing. If, 
however, a review of the data is made in accordance 
with established professional standards 
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and procedures for such a review, the registrant may 
state that the independent accountant has 
performed such a review. If such a statement is 
made, the report of the independent accountant on 
such review shall be included as an exhibit to the 
filing. 


(e) The Commission may, upon the informal written 
request of the registrant, and where consistent with 
the protection of investors, permit the omission of 
any of the interim financial information herein 
required or the filing in substitution therefor of 
appropriate information of comparable character. 
The Commission may also by informal written notice 
require the filing of other statements in addition to, 
or in substitution for, the interim statements herein 
required in any case where such statements are 
necessary or appropriate for an adequate presenta- 
tion of the financial condition of any person for which 
financial statements are required, or whose 
statements are otherwise necessary for the 
protection of investors. 


* ek KK 


§210.3-17 Financial statements of natural persons. 


(a) In lieu of the financial statements otherwise 
required, a natural person may file an unaudited 
balance sheet as of a date within 90 days of date of 
filing and unaudited statements of income for each 
of the three most recent fiscal years. 


(b) Financial statements conforming with the 
instructions as to financial statements of 
subsidiaries not consolidated and 50 percent or less 
owned persons under §210.3-09(a)(1) shall be 
separately presented for: (1) each business owned 
as a sole proprietor, (2) each partnership, business 
trust, unincorporated association, or similar 
business organization of which the person holds a 
controlling interest and (3) each corporation of 
which the person, directly or indirectly, owns 
securities representing more than 50 percent of the 
voting power. 


(c) Separate financial statements may be omitted, 
however, for each corporation, business trust, 
unincorporated association, or similar business 
organization if the person’s total investment in such 
entity does not exceed 5 percent of his total assets 
and the person's total income from such entity does 
not exceed 5 percent of his gross income; Provided, 
that the person’s aggregate investment in and 
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income from all such omitted entities shall not 
exceed 15 percent of his total assets and gross 
income, respectively. 


PART 230—GENERAL RULES AND REGULATIONS, 
SECURITIES ACT OF 1933 


4. 17 CFR 230.175 is proposed to be amended as 
follows: 


(*x* stars indicate additions): 


§230.175 Liability for Forward-Looking Statements 
by Issuers. 


ays 


(b) This rule applies to (1) a forward looking 
statement (as defined in paragraph (c) below) made 
in a document filed with the Commission* 
(inciuding Part 1 of a quarterly report on Form 10-Q, 
17 CFR 249.308a)* or in an annual report to 
shareholders meeting the requirements of Rules 
14a-3(b) and (c) or 14c-3(a) and (b) under the 
Securities Exchange Act of 1934, (2) a statement 
reaffirming the forward looking statement referred 
to in (b)(1) subsequent to the date the document 
was filed or the annual report was made publicly 
available, or (3) a forward looking statement made 
prior to the date the document was filed, or the date 
the annual report was made publicly available if 
such forward looking statement is reaffirmed in a 
filed document (including Part | of a Form 10-Q)* 
or annual report made publicly available within a 
reasonable time after the making of such forward 
looking statement. 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


5. 17 CFR 240.3b-6 is proposed to be amended as 
follows: §240.3b-6 Projections of future economic 
performance by issuers. 


(The proposed amendment of the rule is identical to 
that of Rule 175 above.) 


PART 250—GENERAL RULES AND REGULATIONS, 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


6. 17 CFR 250.103A is proposed to be amended as 
follows: 
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§250.103A Projections of Future Economic 
Performance by issuers 


(The proposed amendment of the rule is identical to 
thatofRule175 above.) 


PART 260—GENERAL RULES AND REGULATIONS, 
TRUST INDENTURE ACT OF 1939 


7. 17 CFR 260.103A is proposed to be amended as 
follows: 


§260.0-11 Projections of Future Economic 
Performance issuers. 


(The proposed amendment of the rule is identical to 
that of Rule 175 above.) 


(Secs. 6, 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 658; sec. 1, 79 
Stat. 1051. Secs. 13, 15(d), 23(a), 48 Stat. 894, 895, 
901;sec.203(a), 49 Stat. 704; secs.3,8,49Stat.1377, 
1379; secs. 4, 6, 78 Stat.469,570-574; sec. 2, 82 Stat. 
454: secs. 1,2,84Stat.1497;secs.10,18,89Stat.119, 
155; sec. 308(b), 90 Stat. 57; secs. 202, 203, 204,91 
Stat. 1494, 1498, 1499, 1500; Sec.20(a),49Stat.833; 
Sec. 319(a), 53 Stat. 1149, 15 U.S.C. 77f, 77g, 77}, 
77s(a), 78m, 780(d), 78w(a), 79t, 77nnn(a)) 


Authority 


These amendments are being proposed pursuant to 
the authority in Sections 6, 7, 8, and 19(a) of the 
Securities Act of 1933 and Sections 12, 13, 15(d) and 
23(a) of the Securities Exchange Act of 1934. The 
amendmenttothe safe harbor rules for projectionsis 
also being proposed pursuant to Section 20 of the 
Public Utility Holding Company Actof1935(15U.S.C. 
79t) and Section 319(a) under the TrustindentureAct 
of 1934(15U.S.C. 77nnn(c)). 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No.6237/September3, 1980 


In the Matter of 


LADAS & PARRY PROFIT-SHARING PLAN 
10 Columbus Circle 
New York, NY 10019 


(18-70) 


NOTICE OF FILING OF AN APPLICATION 
PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 FOR AN ORDER 
EXEMPTING FROM THE PROVISIONS OF SECTION 5 
OF THE ACT INTERESTS OR PARTICIPATIONS 
ISSUED IN CONNECTION WITH THE LADAS & 
PARRY PROFIT-SHARING PLAN 


NOTICE IS HEREBY GIVEN that the law firm of Ladas 
& Parry (the “Firm” or “Applicant’), a New York 
partnership, has by letter, dated February 14, 1980, 
applied for an exemption from the registration 
requirements of the Securities Act of 1933 (the 
“Act’) for any participations or interests issued in 
connection with its Profit-Sharing Plan (the “Plan”) 
for certain partners and employees of the Applicant. 
All interested persons are referred to the application, 
which is on file with the Commission, for the facts 
and representations contained therein, which are 
summarized below. 


|. Introduction 


The Plan covers all the Applicant’s qualifying 
partners and employees of whom there were 
approximately 250 as of August 6, 1980. All 
employees are eligible to participate in the Plan if 
they have attained age 25 and have completed one 
year of consecutive employment with the Firm. 
Participation in the Plan is automatic and each 
person becomes a Plan “participant” on July 1 or 
January 1 following his or her satisfaction of the 
eligibility requirements. 


The Plan is of a type commonly referred to as a 
“Keogh” plan, which covers persons (in this case 
certain partners) who are “employees” within the 
meaning of Section 401(c)(1) of the Internal 
Revenue Code of 1954, as amended (“Code”). 
Therefore, even though the Plan is qualified under 
Section 401 of the Code, the exemption provided by 
Secton 3(a)(2) is inapplicable to the interests in the 
Plan, absent an order of the Commission. 


In relevant part, Section 3(a)(2) provides that the 
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Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation 
issued in connection with a pension or profit-sharing 
plan which covers employees, some or all of whom 
are employees within the meaning of Section 
401(c)(1) of the Code, if and to the extent that the 
Commission determines this to be necessary or 
appropriate in the public interest and consistent 
with the protectio of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


I|. Description and Admininstration of the Plan 


Applicant states that the Plan became effective on 
February 1, 1978, and has the purpose of creating a 
Trust Fund for the provisions of benefits for its 
Participants upon their retirement,@disability or 
death. The Internal Revenue Service (“IRS”) has 
issued a ruling to the effect that the Plan is a 
qualified one under Section 401 of the Code. The 
Plan is an employee profit-sharing plan subject to 
the full fiduciary, reporting and disclosure 
requirements of the Employee Retirement Income 
Security Act of 1974 (“ERISA”). 


Applicant states that its contributions to the Trust 
Fund established by the Plan become fully vested 
and non-forfeitable upon the earliest of the following 
occurrences involving the Participant: his total and 
permanent disability; his death; completion of ten 
years of service with the Firm; termination of the Plan 
by the Firm; or complete discontinuance of 
contributions to the Plan by the Firm. The unvested 
portion of the Firm’s contributions are forfeited by a 
Participant upon the termination of his employment 
and are applied to reduce the Firm’s future 
contributions to the Trust Fund. Any voluntary 
contributions made by the Participant are fully 
vested at all times. 


The Plan has a mandatory Firm contribution feature 
and a voluntary Participant contribution feature, 
both of which are based on a percentage of 
compensation. In general, the Firm’s annual 
contribution made by it on behalf of each eligible 
Participant cannot be more than the maximum 
amount deductible for federal income tax purposes 
nor more than 7% of that portion of a Participant’s 
annual salary which exceeds $15,000. The Firm’s 
contribution further is limited by formulas which 
take account of (1) the Participant’s contributions 
and forfeitures and (2) the Participant’s anticipated 
annual benefits under the Firm’s defined benefit 
plan and under its defined contribution plan (i.e., 
this Plan). The Firm may determine in any year to 
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contribute a lesser amount than that determined by 
these formulas or to make no contributions. A 
Participant is not required to contribute to the Plan, 
but is permitted to make voluntary contributions 
which may not exceed the greater of (1) 10% of his 
aggregate earnings in that year of (2) 10% of those 
earnings plus 10% of those for every other year in 
which he is a Participant less any amount previously 
contributed by him to the Plan. 


Applicant states that the Firm is designated as the 
Administrator of the Plan. The Firm’s Management 
Committee must appoint an Administrative 
Committee for the Plan and one or more Trustees for 
the Plan and can appoint one or more Investment 
Managers. The Admininstrative Committee has 
been appointed and three Trustees, all partners in 
the Firm, have been appointed; as yet, no Investment 
Manager has been designated. Applicant states that 
at the request of a Participant other than a partner, 
the Trustees may purchase a life insurance policy on 
his behalf in an amount defined by the Plan. The 
Trustees shall own such policies, except that the 
right to name and change a beneficiary shall be 
exercised by the Trustee in accordance with the 
written direction of the Participant. At his own 
expense, such a Participant may direct the Trustee 
to purchase any supplemental insurance benefits 
which may be available. 


Contributions not invested in insurance policies are 
retained in the Trust Fund, which the Trustees are 
authorized to manage, invest and reinvest in such 
manner as they determine, within their discretion, is 
in the best interests of the Fund and the Participants, 
except to the extent such authority is delegated toan 
Investment Manager and except to the extent the 
Administrative Committee directs that the Trust 
Fund be used to make limited loans to Participants 
or to pay the expenses of administering the Fund. 
Except as it regards the life insurance option, a 
Participant has no right to direct the manner in 
which any portion of that Fund is invested or 
administered. 


Applicant contends that were the Firm a corporation, 
rather than a partnership, interests or participations 
issued in connection with the Plan would be exempt 
from registration under Section 3(a)(2) of the Act, 
because no person who would be an “employee” 
within the meaning of Section 401(c)(1) of the Code 
would participate in the Plan. Applicant argues that 
the mere fact that it conducts its business as a 
partnership rather than as a corporation should not 
result in a requirement that interests in the Plan be 
registered under the Act. 
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Applicant also states that it is engaged in furnishing 
legal services which involve financially 
sophisticated and complex matters, exercises 
extensive administrative control over the Plan, and 
believes that it is able to represent adequately its 
own interests and those of its partners and 
employees without the protection of the registration 
requirements of the Act. Applicant believes that the 
rigorous disclosure requirements of ERISA and the 
fiduciary standards and duties imposed thereunder 
are adequate to provide full protection to the 
participants. 


Finally, Applicant argues that the characteristics of 
the Plan are essentially typical of those maintained 
by many single corporate employers and that the 
legislative history of the relevant language in Section 
3(a)(2) of the Act does not suggest any intent on the 
part of Congress that interests issued in connection 
with single-employer Keogh plans necessarily 
should be registered under the Act. Applicant argues 
that its Plan is distinguishable from multi-employer 
plans or uniform prototype plans designed to be 
marketed by a sponsoring financial institution or 
promoter to numerous unrelated self-employed 
persons and that these latter plans are the type of 
plans Congress intended to exclude from the Section 
3(a)(2) exemption. 


For all of the foregoing reasons, Applicant believes 
that the Commission should issue an order finding 
that an exemption from the provisions of Section 5 of 
the Act for interests or participations issued in 
connection with the Plan is appropriate in the public 
interest and consistent with the protection of 
investor and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 29, 1980 at 
5:30 p.m., submit to the Commission a request for a 
hearing on the matter, accompanied by a statement 
of the nature of his or her interest, the reasons for 
such request, and the issues, if any, of the fact or law 
proposed to be controverted, or he or she may 
request to be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C., 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
service (by affidavit or, in the case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. An order disposing of the matter 
will be issued a's of course following September 29, 
1980 unless the Commission thereafter orders a 
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hearing upon request or upon the Commission's own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive notice of 
further developments in this matter, including the 
date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6238/September 3, 1980 


TEMPORARY SUSPENSION OF THE REGULATION A 
EXEMPTION OF HASTINGS INDUSTRIES, INC. 


The Securities and Exchange Commission has 
issued an order temporarily suspending the 
Regulation A exemption from registration under the 
Securities Act of 1933 of Hastings Industries, Inc. 
(“Hastings”). 


According to the order, the Commission has reason 
to believe that: (a) Hastings failed to comply with the 
terms and conditions of Regulation A with respect to 
(1) the proposed underwriting activity by Brooks 
Hamburger Satnick, Inc., aregistered broker-dealer, 
(2) the disclosure of Edward Vanasco (“Vanasco”) as 
an officer of Hastings, and (3) the disclosure of 
Vanasco’s permanent injunction from violating the 
federal securities laws and conviction for violating 
the federal securities laws; (b) the unavailability of 
the exemption from the registration under 
Regulation A due to the background of Vanasco and 
(c) the offering was made in violation of Section 
17(a) of the Securities Act of 1933, as amended, for 
the reasons described above. 





SECURITIES ACT OF 1933 
Release No. 6239/September 4, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17120/September 4, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11336/September 4, 1980 


TENDER OFFERS 
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ACTION: Final rule. 


SUMMARY: The Commission announces the 
adoption of a new antifraud rule establishing a 
“disclose or abstain from trading rule” for any 
person who is in possession of material information 
that relates to a tender offer by another person 
which information he knows or has reason to knowis 
nonpublic and was acquired, directly or indirectly, 
from that person or the issuer of the securities 
subject to the tender offer. The rule also contains 
exceptions pertainig to multi-service financial 
institutions and brokerage transactions. In addition, 
aS a means reasonably designed to prevent 
fraudulent, deceptive, or manipulative acts or 
practices, the rule establishes an “anti-tipping” rule 
with respect to material, nonpublic information 
relating to a tender offer. The provision implements 
existing statutory requirements and will be 
applicable to any tender offer. This action is 
necessary and appropriate in the public interest and 
for the protection of investors because of the current 
abuses in tender offer practice and the detrimental 
effects which such trading has on shareholders and 
securities markets in the context of tender offers. 


EFFECTIVE DATE: Thirty days after the publication of 
this release in the Federal Register. 


FOR FURTHER INFORMATION CONTACT: Prior to 
the effective date of the rule contact John J. Huber or 
W. Scott Cooper (202-272-2589), Office of 
Disclosure Policy; thereafter, contact Joseph G. 
Connolly, Jr., (202-272-3097), Office of Tender 
Offers, Division of Corporation Finance, Securities 
and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced the 
adoption of Rule 14e-3 under Regulation 14€! 
pursuant to Sections 14(e) and 23(a) of the 
Securities Exchange Act of 1934 (the “Exchange 
Act”) [15 U.S.C. 78a et seq. (1976 and Supp. | 
1977)]. The rule pertains to trading by persons in 
securities which may be the subject of a tender offer 
as well as tipping of material, nonpublic information 
relating to a contemplated tender offer. It should be 
noted that the rule applies only in the context of 
tender offers. Persons subject to the provisions of 
Rule 14e-3 may also be subject to other provisions of 
the federal securities laws. Moreover, good business 
judgment and industry standards may require 
persons subject to the provisions of Rule 14e-3, 
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particularly broker-dealers, to perform acts and to 
implement policies and procedures beyond the 
minimum standards necessary to avoid liability 
under Rule 14e-3. 


Rule 14e-3(a) establishes a “disclose or abstain 
from trading” rule under the Williams Act. A person 
who is in possession of material information that 
relates to a tender offer by another person which 
information he knows or has reason to know is 
nonpublic and which he also knows or has reason to 
know was acquired directly or indirectly from a 
person who has taken a substantial step or steps to 
commence or has commenced a tender offer 
(hereinafter also referred to as the “offering 
person”), the issuer whose securities are subject to 
the tender offer or any officer, director, partner or 
employee or any other person acting on behalf of the 
offering person or the issuer would be subject to the 
restrictions of the new rule. Any person subject to the 
rule would be prohibited from purchasing or selling 
or causing the purchase or sale of the securities to be 
sought or being sought in the tender offer unless, 
within a reasonable period of time prior to the 
purchase or sale, the information and its source are 
publicly disclosed. 


Rule 14e-3(b) provides that certain transactions by 
multi-service financial institutions under certain 
circumstances which would otherwise be 
proscribed will not violate Rule 14e-3(a). This 
exception is available for purchases or sales by 
multi-service institutions where the institution can 
show that the individuals making the investment 
decision did not know the information and that the 
institution has established policies and procedures, 
reasonable under the circumstances, to ensure that 
individual decision maker(s) would not violate Rule 
14e-3(a). 


Rule 14e-3(c) provides that certain transactions 
which would otherwise be proscribed will not violate 
Rule 14e-3(a). These exceptions include: (1) the 





‘Regulation 14E [17 CFR 240.14e-1 through 17 CFR 
240.14e-3] is applicable to any tender offer other 
than one involving exempted securities and includes 
provisions relating to the length of the tender offer 


and extensions thereof, the payment of 
consideration offered, and the disclosure of the 


subject company’s position with respect to the 
tender offer. 
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execution by a broker or another agent on behalf of 
the offering person; and (2) sales by any person to 
the offering person. 


Rule 14e-3(d) is designed to prevent leaks of 
material, nonpublic information relating to a tender 
offer. Rule 14e-3(d) provides that, as a means 
reasonably designed to prevent fraudulent, 
deceptive or manipulative acts or practices within 
the meaning of Section 14(e), it shall be unlawful for 
certain specified persons to communicate such 
information to persons under circumstances in 
which it is reasonably foreseeable that such 
communication is likely to result in a violation of 
Rule 14e-3. An exception to the rule provides that a 
communication made in good faith to certain other 
persons involved in the planning, financing, 
preparation or execution of the tender offer, to the 
issuer and certain affiliated persons or to any person 
pursuant to applicable statute will not violate Rule 
14e-3(d). 


Rule 14e-3(a) does not proscribe purchases or sales 
of securities to be sought or sought in a tender offer 
by the person who has taken a substantial step or 





The Commission had published for comment a 
proposed rule which would have prohibited the 
purchase of subject company securities by a bidder 
which had determined to make a tender offer 
therefor but had not yet publicly announced its 
intention to do so unless prior to any such purchase 
the bidder made a public announcement of certain 
information. See proposed Rule 14e-2(c), Release 
No. 34-15548 (February 5, 1979) (44 FR 9956). As 
noted in Release No. 34-16384 (November 29, 
1979) (44 FR 70326, 70338), the Commission 
continues to be concerned by such purchases by 
bidders and is still considering the wisdom of 
adopting such a rule. In any event, the adoption of 
Rule 14e-3 should not be construed as relating in 
any way to the Commission’s authority to regulate 
the conduct of a bidder under Section 10(b) or 
Section 14(e) of the Exchange Act or as an indication 
that the Commission may not act to bar such 
purchases in the future. 


3Release No. 34-15548 (February 5, 1979) (44 FR 
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steps to commence or has commenced the tender 
offer.2 The offering person will be subject to liability, 
however, under Rule 14e-3(d) if he tips, i.e., 
communicates material, nonpublic information 
relating to a tender offer to someone under 
circumstances in which it is reasonably foreseeable 
that he may violate Rule 14e-3. Persons other than 
the offering person will also be subject to liability for 
tipping under Rule 14e-3(d). 


Rule 14e-3 is the result of a Commission proceeding 
which began in February 1979 with the publication 
of a proposed rule which would have proscribed any 
purchase of subject company securities by any 
person, other than a bidder, who was in possession 
of nonpublic information received directly or 
indirectly from a bidder that the bidder would make 
a tender offer for the subject company securities, 
unless prior to the purchase the person publicly 
announced the information received and its source 
(the “February proposal”).? Based on the comments 
received on the February proposal, proposed Rule 
14e-3 was published for comment as part of a 
package of tender offer proposals in November 1979 
(the “November proposals”’).4 Rule 14e-3, as 





9956). As more fully discussed in Release No. 34- 
16385 (44 FR 70349), the Commission did not adopt 
proposed Rule 14e-2 due in part to the concern that 
the scope of proposed Rule 14e-2(a) was not 
sufficiently broad to reach certain aspects of the 
misuse of material, nonpublic information relating 
to a tender offer. 


4Release No. 34-16385 (November 29, 1979) (44 FR 
70349). The November proposals also included: a 
definition of the term “tender offer’, provisions 
requiring equal treatment of all security holders in 
the context of a tender offer; a prohibition of certain 
purchases not made by means of a tender offer; and 
general and specific inquiries. While Rule 14e-3 has 
been adopted separately from the other November 
proposals, it should be particularly noted that the 
remaining proposals have not been withdrawn. The 
Commission presently anticipates that further 
rulemaking action will be undertaken with respect to 
these proposals. 
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adopted, is based primarily on the November 
proposal, the seventeen letters of comment 
received® and the Commission's experience. 


This release contains a discussion of the 
background for Rule 14e-3 anda synopsis. While the 
synopsis is intended to assist in a _ better 
understanding of Rule 14e-3, attention is directed to 
the provisions of the rule itself for a more complete 
understanding. 


|. Background 


Several commentators on proposed Rule 14e-3 
expressed the view that the Commission should not 
adopt any rule regulating trading on material, 
nonpublic information relating to a tender offer until 
after the Supreme Court had rendered its decision in 
Chiarella v. United States.© These commentators 
suggested that the Chiarella decision might either 
make the proposed rule superfluous or raise 
questions concerning the Commission’s authority to 
adopt such a rule. The Supreme Court decided 
Chiarella on March 18, 1980. In the Commission’s 
view, that decision has had neither of the suggested 
effects. 


The Chiarella case arose from a series of securities 
transactions by an employee of a financial printer. 
On the basis of confidential information obtained in 
the course of his employment, Mr. Chiarella 
deduced the identities of various companies that 
were to be the subject of tender offers that had not 
yet been publicly announced. Without disclosing the 
fact of the impending tender offers, Mr. Chiarella 
purchased target securities and then sold them ata 
profit immediately after the tender offers were made 
public. 


In the U.S. District Court for the Southern District of 
New York,’ Mr. Chiarella was convicted of a criminal 
violation of Section 10(b) and Rule 10b-5 [17 CFR 
240.10b-5]. The U.S. Court of Appeals for the 
Second Circuit affirmed the conviction and held that 
he was a “market insider” because of his regular 
access to market information, and, therefore, was 
barred from trading on the basis of material, 
nonpublic information obtained in that capacity.® 
The Second Circuit also found that his actions were 
fraudulent because he misappropriated the 
information used in trading. 


The Supreme Court reversed the Second Circuit's 
decision and held “that a duty to disclose under 
Section 10(b) does not arise from the mere 
possession of nonpublic market information.”? The 
Court, however, did not reach the question of 
whether Mr. Chiarella violated Section 10(b) and 
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Rule 10b-5 by trading while in possession of 
material, nonpublic information that he had 
misappropriated”° or that he had used or obtained by 
unlawful means.'! The Court concluded that this 
basis for liability had not been properly charged to 
the jury. 


Notwithstanding its conclusion, the Court in its 
opinion clearly indicated that insiders and their 
tippees continue to be liable under Rule 10b-5 when 
they trade on material, nonpublic inside 





°Of the 39 letters submitted in response to the 
Commission’s request for comment on the 
November proposals, 17 comment letters 
specifically addressed proposed Rule 14e-3 and 
related inquiries. These 17 commentators may be 
categorized as follows: law firms and associations 
(7); securities industry (4); corporations (3); trade 
organizations and associations (2); and individuals 
(1). Copies of the 39 letters, as well as the summary 
of comments prepared by the Commission staff with 
respect to proposed Rule 14e-3, are available for 
public inspection and copying at the Commission’s 
Public Reference Room (File No. S7-812). 


6 U.S. _. , 100 S. Ct. 1108 (1980). The 
comment period for proposed Rule 14e-3 expired on 
February 15, 1980, before the Chiarella decision was 
handed down. 


’U.S. v. Chiarella, 450 F. Supp. 95 (S.D.N.Y. 1978). 


°Chiarella v. U.S., 588 F.2d 1358, 1365 (2d Cir. 
1978). 


9___ U.S. at___ , 100 S.. Ct. at 1118. Thus, the Court 
only examined whether Chiarella was under a duty to 
make certain disclosures prior to trading where he 
had remained silent. The Court’s analysis in 
Chiarella does not alter existing standards of liability 
under Section 10(b) and Rule 10b-5 in cases where 
the defendant has made affirmative statements in 
connection with the purchase or sale of a security. 


0Sec0e _.. 5.8. , 100 S. Ct. at 1119 221. 


See __ U.S. at__, 100 S. Ct. at 1120-3. (Burger, C. 
J., dissenting). 
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information.'? The Court not only cited the Second 
Circuit's decision in SEC v. Texas Gulf Sulphur Co.'8 
but also cited with approval the Commission’s 
administrative decision in Cady, Roberts & Co.,"* in 
which it articulated the duty of insiders to disclose 
material, nonpublic inside information or to abstain 
from trading.'® In that proceeding, the Commission 
emphasized that such a duty arose both from the 
existence of a relationship affording access to inside 
information intended to be available only for a 
corporate purpose, and the unfairness of allowing a 
corporate insider to take advantage of such 
information by trading without disclosure.'® In 
addition, the Court noted without comment that 
persons have been held liable who receive or learn 
material, nonpublic information from an insider 
(‘tippees”) and who subsequently trade without 
disclosing such information..” 


The Court also affirmed its holding in Affiliated Ute 
Citizens v. United States'* that a fiduciary may not 
trade with its beneficiary while in possession of 





2The Court in Chiarella did not distinguish between 
corporate and market information where there exists 
a duty to disclose such information or abstain from 
trading. Nor does the Commission believe that any 
such distinction is appropriate, since both corporate 
and market information may be material to an 
investment decision. Moreover, Section 10(b) and 
Rule 10b-5 by their terms do not distinguish between 
corporate and market information. 


13401 F.2d. 833 (2d Cir. 1968), cert. denied, sub 
nom. Coates v. Securities and Exchange 
Commission, 394 U.S. 976 (1969). See __ U.S. at 
__., 100 S. Ct. at 1115. 

440 S.E.C. 907 (1961). 

See ____ U.S. at___ , 100 S.. Ct. at 1113-15. 


16See 40 S.E.C. at 912 and n.15. 


See __ U.S. at __ , 100 S. Ct. at 1115. See, e.g., 
Shapiro v. Merrill Lynch, Pierce, Fenner & Smith, 495 
F.2d 228, 237-38 (2d Cir. 1974). 


8406 U.S. 128 (1972). 


19For example, the Investment Advisers Act of 1940 
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material information of which the beneficiary is not 
aware. Thus, persons who possess such information 
and in whom a purchaser or seller has reasonably 
reposed trust and confidence with respect to 
securities transactions are subject to a duty to 
disclose that information or to abstain from trading 
with such purchaser or seller.!9 


As noted, the Chiarella Court did not resolve whether 
trading while in possession of material, nonpublic 
market information misappropriated or obtained or 
used by unlawful means violates Rule 10b-5. The 
Commission continues to believe that such conduct 
undermines the integrity of, and investor confidence 
in, the securities markets, and that persons who 
unlawfully obtain or misappropriate material, 
nonpublic information violate Rule 10b-5 when they 
trade on such information.*° Moreover, the decision 
did not suggest any limitation on the Commission’s 
authority under Section 14(e) to adopt a rule 





imposes, in effect, a fiduciary obligation on an 
investment adviser to its client. See §§205 & 206 [15 
U.S.C. 80b-5 & 80b-6]. Under traditional principles 
of agency law, a broker owes a fiduciary duty to its 
customer which is defined by the scope of the 
agency relationship. See, e.g., N. Wolfson, R. Phillips 
& T. Russo, Regulation of Brokers, Dealers and 
Securities Markets para. 2.03 (1977). In addition, in 
appropriate circumstances, a dealer has been held 
to owe a fiduciary obligation to its customer. See 
Charles Hughes & Co., Inc. v. Securities and 
Exchange Comm'n, 139 F.2d 434 (2d Cir. 1943), 
cert. denied, 321 U.S. 786 (1944); Arleen W. 
Hughes, 27 S.E.C. 629 (1948); Chasins v. Smith 
Barney & Co., 438 F.2d 1167 (2d Cir. 1970). See also 
Securities Exchange Act Release No. 13662 (June 
23, 1977), 42 FR 33510, 33519-33521, in which the 
Commission discussed the standards of conduct 
applicable to certain market professionals in 
connection with publishing Rule 19c-2 for comment. 


20In view of the limited holding in Chiarella, the 
Commission continues to believe that such trading 
may violate Rule 10b-5. Accordingly, no inference 
should be drawn respecting the applicability of 
Section 10(b) and Rule 10b-5 to such trading from 
the adoption of Rule 14e-3 under the Exchange Act. 
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regulating trading while in possession of material, 
nonpublic information relating to a tender offer.*’ 


In view of the potential harm to investors and the 
securities markets which results from trading on 
material, nonpublic information,” the Commission 
will continue diligently to discharge its enforcement 
responsibilities in this area with particular emphasis 
on corporate insiders and securities professionals 
involved in tender offers. The Commission and the 
self-regulatory organizations will continue to 
monitor insider trading and to investigate allegations 
of unlawful trading on material, nonpublic 
information. 


The abuses which result from trading in securities by 
persons in possession of material, nonpublic 
information are particularly troublesome in the 


context of tender offers. Such trading was a matter of 
concern to Congress when it enacted the Williams 
Act and is of ongoing concern to the Commission in 
administering the Exchange Act.*? As more fully 
discussed in Release No. 34-15548 setting forth the 
February proposals* and in Release No. 34-16385 
setting forth the November proposals,*° the 
testimony in the Senate and House Hearings on the 
legislation which became the Williams Act 
highlighted the market disruption and abusive 
practices associated with leaks by a bidder relating 
to a tender offer.*° During the hearings on the 
Williams Act amendments in 1970, the issue of 
trading on material, nonpublic information relating 
to a tender offer was brought to the attention of 
Congress in the discussion of the manner in which 
the Commission would implement its rulemaking 
authority under Section 14(e).2” 





ar. WSvat.. , T00''S: Cat 1117-18. 
22See discussion at notes 29-32, infra. 


23The Commission has instituted numerous civil 
injunctive actions alleging violations of Section 
10(b) of the Exchange Act and Rule 10b-5 
thereunder by persons trading in subject company 
securities while in possession of material, nonpublic 
information prior to the public announcement of a 
tender offer. See, e.g., S.E.C. v. Hall, No. 80-0504, 
filed Feb. 22, 1980 (D.D.C.), Lit. Rel. No. 9013 
(special counsel to issuers making tender offers for 
their own stock purchased stock before the tender 
offers were announced); S.E.C. v. Lopata, No. 80- 
0274, filed Jan. 29, 1980 (D.D.C.), Lit. Rel. No. 8985 
(chairman of the board of directors of subject 
company tipped brother who purchased subject 
company stock before the tender offer was 
announced); S.E.C. v. Fike, No. 79 Civ. 4434, filed 
Aug. 23, 1979 (S.D.N.Y.), Lit. Rel. No. 8851 
(secretary for director of subject company 
purchased subject company stock before the tender 
offer was announced); S.E.C. v. Wright, No. 79-1981 
filed July 30, 1979 (D.D.C.), Lit. Rel. No. 8829 
(director of subject company purchased subject 
company stock before an announcement that 
management supported tender offer by third party 
was made); S.E.C. v. Hechler, No. 79-1729, filed July 
5, 1979 (D.D.C.), Lit. Rel. No. 8811 (consultant to 
bidder and his brother-in-law purchased subject 
company securities before the tender offers were 
announced); S.E.C. v. Lockwood, No. 79 Civ. 0245, 
filed Jan. 16, 1979(S.D.N.Y.), Lit. Rel. No. 8646 (vice 
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president of bidder purchased subject company 
stock before the tender offer was announced); S.E.C. 
v. Stone, No. 78 Civ. 4259, filed Sept. 11, 1978 
(S.D.N.Y.), Lit. Rel. No. 8527 (employee of bidder 
who was inadvertent tippee—“eavesdropper’—pur- 
chased subject company stock before the tender 
offer was announced). 


2444 FR 9956, 9976-9979. 
244 FR 70349, 70352-70355. 


*6See, e.g., Hearing on S.510 Before the Subcomm. 
on Securities of the Senate Comm. on Banking and 
Currency, 90th Cong., lst Sess. 69 passim (1967). 


27During his testimony at the Senate hearings, then 
Chairman Budge was asked by Senator Williams to 
give the committee some examples of fraudulent, 
deceptive or manipulative practices used in tender 
offers which would be prevented by the rulemaking 
authority to be granted to the Commission under the 
proposed amendment to Section 14(e) of the 
Exchange Act. Hearings on S.3431 and S.336 Before 
the Subcomm. on Securities of the Senate Comm. on 
Banking and Currency, 9lst Cong., 2d Sess. 11 
(1970). In response to this specific request, a 
memorandum from the Commission’s Division of 
Corporation Finance was submitted for the record. 
Among the “problem areas” enumerated by this 
memorandum which the staff proposed to deal with 
by rulemaking authority under Section 14(e), as 
amended, was the situation in which 
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In 1971, the Commission indicated in its 
Institutional Investor Study Report that it would 
consider the possibility of developing appropriate 
rules to deal with the misuse by institutional 
investors in the market of undisclosed information 
concerning corporate takeovers.”® 


The Commission has previously expressed and 
continues to have serious concerns about trading by 
persons in possession of material, nonpublic 
information relating to a tender offer.*° This practice 
results in unfair disparities in market information 
and market disruption.*° Security holders who 
purchase from or sell to such persons are effectively 
denied the benefits of disclosure and the 
substantive protections of the Williams Act. If 
furnished with the information, these security 
holders would be able to make an informed 
investment decision, which could involve deferring 
the purchase or sale of the securities until the 
material information had been disseminated or unti: 
the tender offer had been commenced or 
terminated. Moreover, the Williams Act was 


designed to avert a “stampede effect” in the context 
of tender offers*! and the trading on material, 
nonpublic information and the dissemination of 
leaks and rumors in connection with such trading 


tends to promote this detrimental effect. 


In view of the continued trading and potential for 
trading by persons while in possession of material, 
nonpublic information relating to tender offers and 
the detrimental impact which such trading has on 
tender offer practice, shareholder protection and the 
securities markets, the Commission has determined 
that Rule 14e-3 is necessary and appropriate in the 
public interest and for the protection of investors.*? 
As adopted, Rule 14e-3 pertains to both the person 
who receives the information, the tippee, and the 
person who transmits the information, the tipper. 


ll. Synopsis of Rule 
A. Rule 14e-3(a) 


Like the November proposal, Rule 14e-3(a) imposes 
a duty of disclosure under Section 14(e) on any 
person who trades in securities which will be sought 
or are being sought in a tender offer while that 
person is in possession of material information 
which he knows or has reason to know is nonpublic 
and has been acquired directly or indirectly from the 
offering person, from the issuer or from an officer, 
director, partner or employee or any other person 
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acting on behalf of the offering person or the issuer. 
Since no duty to disclose would arise if a person 
subject to the rule does not purchase or sell or cause 
the purchase or sale of such securities while in 
possession of such information, the rule establishes 
a specific duty to “disclose or abstain from trading” 
under Section 14(e). The “disclose or abstain from 
trading” framework of Rule 14e-3(a) is similar to the 
approach taken in Texas Guif and Cady, Roberts 
which the Chiarella Court cited with approval. In the 
Commission’s view this framework is the least 
restrictive method of regulating this abusive 
practice. 


In order to avoid the prohibition on trading, there 
must be public disclosure within a reasonable time 
prior to any such purchase or sale. This public 
disclosure may be made by the person who has 
acquired information subject to the prohibition or by 
another person. As with the earlier proposals, the 
Commission does not believe that electing to make 
the public disclosure required by Rule 14e-3(a) prior 
to trading would be a defense for a breach of duty 
owed by such person under a contractual or 





Footnote 27 Continued 


[t]he person who has become aware that a tender 
offer is to be made, or has reason to believe that such 
bid will made, may fail to disclose material facts with 
respect thereto to persons who sell him securities for 
which the tender bid is to be made. 


Id. at 12. 


8|nstitutional Investor Study Report of the Securities 
and Exchange Commission, H.R. Doc. No. 92-64, 
92d Cong., lst Sess. XXXIII (Comm. Print 1971). 


Release Nos. 34-15548 and 34-16385. 
39Such purchases may result in rapid and 
unexplained price and volume movements in the 


subject company’s and the bidder’s securities. 


31Rondeau v. Mosinee Paper Co., 422 U.S. 49, 58 n.8 
(1975). 


32in addition, the Commission will continue to 
consider additional regulatory initiatives in the area 
of trading on material, nonpublic information. 
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fiduciary relationship with the offering person or the 
issuer. When such contractual or fiduciary 
relationships exist, abstention from trading may be 
the only alternative available to persons in 
possession of material, nonpublic information which 
will be both lawful and not in breach of the 
relationships. 


1. Operation of Rule 14e-3(a) 
The “disclose or abstain from trading” duty of Rule 
14e-3(a) will arise if the following elements are 


present: 


(a) lf any person has taken a substantial step or steps 


to commence*® or has commenced a tender offer 
and another person* is in possession of material 
information relating to such tender offer;%° 


(b) which information the other person knows or has 
reason to know* is nonpublic; 


(c) which information the other person knows or has 
reason to know has been acquired directly or 
indirectly from the offering person, from the issuer of 
the securities sought or to be sought in such tender 
offer or from an officer, director, partner or employee 
or any other person acting on behalf of the offering 
person or the issuer;*’ and 





3Unlike the November proposal, which was 
triggered by the determination by the bidder to make 
a tender offer, Rule 14e-3(a) is triggered by any 
person taking a substantial step or steps to 
commence a tender offer. Thus, the prohibition of 
Rule 14e-3(a) will apply to the period from the 
accomplishment by the offering person of a 
substantial step or steps to commence a tender offer 
to the termination of the tender offer. This provision 
addresses the commentators’ concern with the 


difficulty of identifying when a person has actually 
determined to make a tender offer by replacing that 
standard with the one in the rule as adopted. The 
Commission believes that, although this standard is 
not totally objective, it provides a reasonable basis to 
identify when the prohibition of Rule 14e-3(a) would 
apply. 


The-Gommission believes that a substantial step or 
steps to commence a tender offer include, but are 
not limited to, voting on a resolution by the offering 
person’s board of directors relating to the tender 
offer; the formulation of a plan or proposal to make a 
tender offer by the offering person or the person(s) 
acting on behalf of the offering person; or activities 
which substantially facilitate the tender offer such 
as: arranging financing for a tender offer; preparing 
or directing or authorizing the preparation of tender 
offer materials; or authorizing negotiations, 
negotiating or entering into agreements with any 
person to act as a dealer manager, soliciting dealer 
forwarding agent or depository in connection with 
the tender offer. 


*This person is someone other than the offering 


person, or in the case of an issuer tender offer, the 
issuer. 
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Like the November proposal, Rule 14e-3(a) 
pertains to any material, nonpublic information 
relating to a tender offer. Therefore, this element 
would include information prior to the 
commencement of a tender offer, such as the 
intention to make a tender offer, as well as such 
information during a tender offer such as the 
withdrawal of a tender offer or an increase in the 
consideration being offered to security holders. 


In light of the comments received, the “knows or 
has reason to believe” standard embodied in the 
November proposal was replaced with a “knows or 
has reason to know” standard. This revision should 
not be construed to indicate that the person who 
trades or causes a transaction does not necessarily 
have a duty of inquiry with respect to the information 
and its source. 


37Unlike the November proposal which focused on 
information directly or indirectly received from the 
bidder, Rule 14e-3(a) differs in two respects. First, it 
provides that the other person knows or has reason 
to know that he has directly or indirectly acquired the 
information. Thus, information received as well as 
information obtained by conversion, 
misappropriation and other means is included inthe 
term “acquired.” Second, the information may be 
acquired from the offering person, from the subject 
company or from an officer, director, employee or 
partner or any other person acting on behalf of the 
offering person or the issuer. This revision responds 
to concerns of the commentators that the proposed 
Rule did not address adequately material, nonpublic 
information emanating from the subject company. 
This revision also makes clear that the response to a 
tender offer by the subject company, including its 
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(d) the other person purchases or sells or causes the 
purchase or sale®® of any security to be sought or 
sought in such tender offer, or any other security 
convertible into or exchangeable for such security or 
any option or right to obtain or to dispose of such 
securities.°9 


As adopted, the information which will trigger the 
operation of the Rule (1) must be material, (2) must 
relate to a tender offer, (3) must be nonpublic and 
(4) must have been acquired directly or indirectly 
from the offering person, from the issuer or from 
another specified person. For the last two requisites, 
there is a “knows or has reason to know” standard by 





Footnote 37 Continued 


recommendation to accept or reject the tender offer, 
is within the purview of Rule 14e-3(a). One result of 
the revision is that, in circumstances where the 
subject company or its insiders are the source by 
which the information is acquired, the duty 
established by Rule 14e-3(a) may overlap with a 
similar duty under Rule 10b-5. Thus, the subject 
company-s response to the tender offer would be 
information from the subject company and would be 
covered by Sections 14(e) and 10(b) and Rule 10b- 
5. Since the information must come directly or 
indirectly from the offering person, from the subject 
company or from an officer, director, partner or 
employee or any other person acting on behalf of the 
offering person or the issuer, Rule 14e-3(a) would 
not apply if the information comes from an initial 
source other than such persons. 


38The meaning of the term “causes” in the context of 
this Rule includes a recommendation by one person 
to another person which results in a purchase or sale 
by the other person. 


37The November proposal prohibited trading in any 
security or any option to purchase any security of the 
subject company. In response to the commentators, 
the types of securities subject to the trading 
prohibition has been narrowed. As a result, trading is 
proscribed only in securities whose market value 
has a relationship to the security sought or to be 
sought in the tender offer. 


40Also, these examples do not illustrate the operation 
of Rule 14e-3(d). See discussion at 34, infra. 


Volume 20, No. 17, September 16, 1980 


the person who has possession of the information. 
For the first two requisites, i.e., materiality and 
relation to a tender offer, there is no “knows or has 
reason to know” standard. 


In addition, Rule 14e-3(a) applies prior to the 
commencement of a tender offer as well as after an 
offer has commenced. Trading while in possession 
of material, nonpublic information prior to the 
commencement of a tender offer results inthe same 
abuses and causes the same detrimental effects as 
trading during a tender offer. Since the scope of 
Section 14(e) applies to acts or practices “in 
connection with any tender offer,” it was, in the 
Commission’s judgment, intended that conduct 
prior to the date of commencement as well as during 
a tender offer be covered. 


The operation of Rule 14e-3(a) may be illustrated by 
examples. It should be emphasized that these 
examples are not exclusive and do not constitute the 
only situations in which the duty under Rule 14e-3(a) 
would arise:*° 


(1) If an offering person tells another person thatthe 
offering person will make a tender offer which 
information is nonpublic, the other person has 
acquired material, nonpublic information directly 
from the offering person and has a duty under Rule 
14e-3(a). 


(2) If an offering person delegates the authority to 
determine whether such offering person should take 
a substantial step or steps to commence or should 
commence a tender offer to an officer, employee, 
director or partner and such person decides to 
implement the tender offer, such person will be 
deemed to have acquired information relating to the 
tender offer from the offering person and therefore 
will have a duty under Rule 14e-3(a) to disclose or 
abstain from trading. 


(3) If the offering person sends a nonpublic letter toa 
subject company notifying the subject company ofa 
proposed tender offer at a specified price and upon 
specified terms and the management of the subject 
company learns the contents of the letter, the 
management of the subject company has acquired 
material, nonpublic information directly from the 
offering person. An individual member of such 
management will violate Rule 14e-3(a) if he 
purchases or sells or causes the purchase or sale of 
the securities to be sought in the tender offer. 
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(4) If, under the facts in the preceding example, the 
management of the subject company also tells other 
persons not affiliated with management of the letter, 
then those other persons have acquired material, 
nonpublic information indirectly from the offering 
person and are under a duty to disclose or abstain 
from trading under Rule 14e-3(a). 


(5) If a person receives material information from 
the subject company relating to its response to 
another person’s tender offer for the subject 
company’s securities, such person will be under a 
duty to disclose or abstain from trading provided that 
such person knows or has reason to know the 
information is nonpublic. 


(6) If a person steals, converts or otherwise 
misappropriates material, nonpublic information 
relating to a tender offer from an offering person, 
such person will have acquired the information 
directly from the offering person and has a duty 
under Rule 14e-3(a). 


(7) |f an offering person tells another person of his 
intention to make a tender offer, and such other 
person subsequently tells a third person that a 
tender offer will be made and this third person knows 
or has reason to know that this non-public 
information came indirectly from the offering 
person, then this third person has a duty under Rule 
14e-3(a) 


2. Disclosure under Rule 14e-3(a) 


A person who triggers the elements of Rule 14e-3(a) 
discussed above may either refrain from trading in 


the securities specified or comply with the 
disclosure requirement of Rule 14e-3(a). The 
disclosure requirement has two elements: (1) timing 
of disclosure; and (2) the information and its source. 
Within a reasonable time prior to such purchase or 
sale the person must publicly disclose, by press 
release or otherwise, the information received and 
its source. The Commission does not believe that 
this requirement imposes an undue burden of 
disclosure. Moreover, the Commission emphasizes 
that the disclosure must be made ina manner which 
will fully disseminate the information. Various 
methods are available. These include, but are not 
limited to, disclosing the information and its source 
to a national securities exchange on which the class 
of securities sought or to be sought in the tender 
offer is listed; to the National Association of 
Securities Dealers, Inc., if such security is 
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authorized for trading in the NASDAQ interdealer 
quotation system; a daily newspaper with a national 
circulation; or a national news service. 


In addition, if full and complete disclosure of the 
information is made by another person, thenthereis 
no requirement for duplicative disclosure by a 
person who would otherwise be required to disclose 
or abstain from trading. It should be emphasized, 
however, that the disclosure made by another 
person must occur within a reasonable time prior to 
any purchase or sale by the person and that the 
disclosure must be substantially similar in content 
to that disclosure which such person would have 
been required to make under the rule. 


B. Rule 14e-3(b) 


The abuse at which Rule 14e-3(a) is directed is the 
actual misuse of material, nonpublic information in 
connection with a sale or purchase. The Commission 
recognizes that the rule is capable of being applied 
to a person that is not a natural person even though 
the individuals making the investment decision on 
behalf of such person did not know the material, 
nonpublic information. This could occur, for 
example, where one department of a multi-service 
financial institution received material, nonpublic 
information relating to a tender offer while a 
separate and independent department of the same 
organization made the decision to purchase (or sell) 
securities of the subject company without any 
knowledge of such information. In the instance 
where the prohibition would be applicable to a 
person other than a natural person, and the 
individuals making the investment decision did not 
know the material, nonpublic information, there 
would be no actual misuse of the information, yet it 
could be said that the institution was in possession of 
the information and did purchase or sell in apparent 
violation of Rule 14e-3(a). 


In recognition of this situation, the November 
proposal contained an exception from the 
prohibition on trading for a person, which is not a 
natural person, where the individuals making the 
investment decision on behalf of that person did not 
know and did not have access to such material, 
nonpublic information. The commentators 
supported the Commission’s recognition that an 
exception was necessary and appropriate for such 
persons, typically multi-service financial 
institutions. Many, however, suggested certain 
changes in the formulation of the exception. In 
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response to the comments received and based on 
further analysis by the Commission, the exception 
provided in Rule 14e-3(b) has been revised.*! 


As adopted, Rule 14e-3(b) provides an exception to 
the prohibition of Rule 14e-3(a) where an institution 
or other non-natural person engaged in the 
securities business can show that the individual 
decision makers did not know the information and 
that the institution has implemented one or a 
combination of reasonable procedures to ensure 
that such individuals would not violate Rule 14e- 
3(a). 


1. Elements of the exception 


In order to qualify for the exception in Rule 14e-3(b), 
a person who is not a natural person must carry the 
burden of proof for both elements of the exception. 
First, under Rule 14e-3(b)(1) such person must 


show that the individual decision maker(s)*? within 
the person did not know the information at the time 
the investment decision was made. Whenever the 
actual decision maker(s) know* the information, the 
exception is not available whether or not the second 
element of the exception is satisfied. Second, Rule 
14e-3(b)(2) requires that the person must show that 
it has implemented* one or a combination of 
policies and procedures, reasonable under the 
circumstances to ensure that individual(s) making 
investment decision(s) would not violate paragraph 
(a). These policies and procedures may include but 
are not limited to (i) those which restrict any 
purchase, sale and causing any purchase or sale of 
any security and (ii) those which prevent the 
individual decision maker(s) from knowing such 
information. 


The neutral approach adopted in Rule 14e-3(b)(2) is 
intended to provide flexibility to each institution to 





“Rule 14e-3(b) differs from proposed Rule 14e-3(b) 
in two respects. First, the proposed rule required the 
institution to prove that the individual making the 
investment decision did not know and did not have 
access to the material, nonpublic information. The 
separate requirement of proving lack of access was 
criticized by the commentators, based on the belief 
that it would be difficult, especially in smaller 
institutions, to prove that the investment decision 
maker did not have access to the information and 
because evidence concerning a lack of access really 
bears on the question of whether the investment 
decision maker had actual knowledge. As adopted, 
Rule 14e-3(b) requires the institution to show that it 
has implemented reasonable policies and 
procedures to ensure that individual decision 
maker(s) would not violate paragraph (a). Second, 
proposed Rule 14e-3(b) provided that the existence 
of policies and procedures designed to prevent the 
misuse of the material, nonpublic information may, 
depending upon the facts and circumstances, be 
taken into account in determining whether the 
individuals had access. Rule 14e-3(b) provides that 
Rule 14e-3(a) will not apply if the institution can 
show that the individual decision maker(s) did not 
know the information and that the institution had 
implemented reasonable policies and procedures 
so that investment decision maker(s) would not 
violate paragraph (a). This revision addresses the 
concerns of the commentators that the proposed 
rule did not indicate whether the existence of 
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policies and procedures would provide a defense to 
liability under rule 14e-3(a). 


*2One of the commentators expressed concern over 
a possible expansive interpretation of the phrase 
“individual(s) making the investment decision.” 
Only the individual(s) actually involved in the 
investment decision are covered by the phrase and it 
does not include individual(s) that have a purely 
supervisory authority with respect to investment 
decisions. Thus, an insurance company’s Finance 
Committee which may be charged with ultimate 
responsibility for supervising investment decisions 
by that institution but which does not make the 
actual investment decision would not be considered 
“individual(s) making the investment decision” 
under Rule 14e-3(b)(1). 


3A person attempting to establish the non- 
availability of the exception may be able after the 
institution has met the initial burden to show 
circumstances under which it would not be 
reasonable to assume that the individual decision 
maker(s) did not know the information. This 
evidence may also bear on the effectiveness of the 
policies and procedures in the second element. 


44As used in Rule 14e-3(b)(2), the term 
“implemented” includes the establishment and 
effective maintenance of the reasonable 
procedures. 
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tailor its policies and procedures to fit its own 
situation. The policies and procedures which are 
implemented to satisfy the exception must be 
reasonable under the facts and circumstances of the 
person and that person’s type of business. Policies 
and procedures which may be reasonable for one 
institution may not be reasonable for another 
institution, even in the same industry. Moreover, the 
phrase “reasonable under the circumstances” 
relates to the timing of the policies and procedures— 
at which point in time they are implemented with 
respect to material, nonpublic information—as well 
as to their substance. 


Rule 14e-3(b)(2)(i) and (ii) specify certain types of 
policies and procedures, which are not exclusive. 
The first type of policies and procedures is the 
restricted list procedure and the second type refers 
to policies and procedures that some institutions 
employ when they receive material, nonpublic 
information, such as “watch lists.” The “reasonable 
under the circumstances” standard may require one 
or acombination of these policies and procedures to 
ensure that actual investment decision maker(s) do 
not violate paragraph (a). 


As adopted, the availability of the exception does not 
depend on the type of multi-service financial 
institution involved, the departments within the 
multi-service financial institutions involved or the 
activities performed by such multi-service financial 
institutions. This position is consistent with the views 
of the majority of the commentators who addressed 
the issue of whether distinctions should be made for 
different institutions. Ho the Commission 
believes that the type of institution or the particular 
department within an institution involved and the 
activities that are engaged in are factors which 
should be assessed when determining what 
constitutes reasonable policies and procedures 
within the circumstances of a particular institution. 


2. Present practices 


The Commission understands that policies and 
procedures to prevent the use of material, nonpublic 
information relating to a tender offer as well as other 
types of information are widely used by multi-service 
financial institutions. These present practices 
include the use of so-called “Chinese Walls” which 
are used to isolate the nonpublic flow of information 
from one department to the rest of the institution. 
Depending on the circumstances, it may be 
appropriate to advise customers of its use of the 
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Chinese Wall, because the institution would not be 
using all information that it had received to the 
benefit of a particular customer. There is also a 
danger that the Chinese Wall may not be fully 
effective in all instances and that information may 
pass through the wall. In that regard, other informal 
procedures are often used in conjunction with and to 
supplement the Chinese Wall at times when the 
institution has material, nonpublic information but 
before the information is appropriate for public 
release or to cause placement of the security on a 
strict list. This “watch list” procedure enables the 
institution to monitor trading activity to determine 
whether any leaks in the Chinese Wall have 
occurred. 


Another type of procedure is the restricted list 
whereby an institution will prohibit recommenda- 
tions relating to, solicitations of orders to purchase 
or sell, execution of unsolicited orders to purchase or 
sell a particular security or any combination of these 
prohibitions. Most firms are reluctant to place a 
security on a restricted list until the information is 
significant and ready to be publicly announced.” 
This reluctance is based upon the perception that a 
restricted list often operates as a “tip-sheet” for the 
investment community—immediately signaling that 
the institution is in possession of material, nonpublic 
information about the issuer of the stock placed on 
restriction. 


Depending upon the nature of the activities of a 
particular institution, it may use a Chinese Wall ora 
restricted list or a combination of these and other 
procedures. The specific policies and procedures 
selected by an institution will be those which will be 
most effective in preventing the misuse of material, 
nonpublic information. 


The Commission expects that present practices 
would continue in light of Rule 14e-3(b) and may, in 
certain instances, be strengthened to ensure the 
availability of this exception to liability. The 
Commission will carefully monitor and review the 
impact that Rule 14e-3(b) has on the present 





“SThe Commission notes that that information may 
be material for purposes of Rule 14e-3(a) well in 
advance of time the security is placed on the 
restricted list. 
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practices.*© In addition, the Commission believes 
that Rule 14e-3(b) will not unduly burden the 
operations of multi-service financial institutions and 
that the provision is consistent with those of other 
federal agencies.*’ 


In addition to these practices, these institutions in 
the exercise of sound business judgment and in light 
of attendant legal responsibilities have instituted 
policies and procedures which may exceed those 
required by Rule 14e-3(b). The business judgment 





46One such practice that the Commission expects to 
continue is the practice that a broker dealer does not 
trade for its own account, such as arbitrage and 
other proprietary activities, when the broker dealer 
possesses material, nonpublic information relating 
to a tender offer. In the Commission’s view, the 
burden of proof with respect to knowledge and the 
effectiveness of the policies and procedures would 
be more difficult to sustain if the purchases at issue 
involve such activities. 


‘7By not designating the specific policies and 
procedures that should be adopted to ensure that 
the individual decision maker(s) would not violate 
Rule 14e-3(a), the Commission’s approach is 
consistent with that of the Federal Reserve Board 
(“Fed”) and the Comptroller of the Currency 
(“Comptroller’). In a policy statement concerning 
the use of inside information, the Fed stated its 
judgment that the use of material inside information 
by any state member bank in connection with any 
decisioin or recommendation to purchase or sell 
securities constitutes an unsafe and unsound bank- 
ing practice. Those banks which exercise invest- 
ment discretion for the account of others were then 
notified to adopt written policies and procedures 
suitable to its particular circumstances to ensure 
that such information is not misused [43 FR 12755]. 
The Comptroller has adopted regulations to require 
every national bank exercising fiduciary powers to 
adopt written policies and procedures to ensure that 
national bank trust departments shall not use 
material, inside information in connection with any 
decision or recommendation to purchase or sell any 
security (12 CFR 9.7(d)). In adopting these 
requirements, the Comptroller rejected the idea of 
setting forth the key aspects of these policies and 
procedures in favor of a flexible approach, whereby 
each bank would be able to choose those policies 
and procedures which best suit it [43 FR 6759]. 
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aspect involves the perception of the customers of 
that institution concerning the conduct and 
practices of the institution. To maintain a high level 
of customer confidence in the integrity of the 
institution and the industry in general, the 
institution may be compelled to institute policies or 
procedures in addition to those required by Rule 
14e-3(b). The Commission anticipates that the 
adoption of Rule 14e-3(b) will not affect these 
business judgment decisions. 


C. Rule 14e-3(c) 


Rule 14e-3(c) sets forth two exceptions in addition to 
that provided by Rule 14e-3(b). The exceptions 
pertain to purchases of the securities sought or to be 
sought in the tender offer by brokers or other agents 
on behalf of an offering person; and to sales of such 
securities by any person to an offering person. 


It should be noted that the scope of the exceptions 
from liability provided by this paragraph is limited. 
Rule 14e-3(c) provides an exception for only those 
persons named in Rule 14e-3(c) and an exception 
from liability for violations of only Rule 14e-3(a). 
Rule 14e-3(c) does not have any effect on the duties 
imposed on an offering person under other 
provisions of the federal securities laws such as 
Rule 10b-13 [17 CFR 240.10b-13]. Rule 10b-13 
prohibits an offering person from directly or 
indirectly purchasing or arranging to purchase 
certain securities otherwise than pursuant to a 
tender offer from the time the tender offer is publicly 
announced or otherwise made known by the offering 
person until the expiration of the offer. Therefore, if 
Rule 10b-13 is applicable, the offering person would 
be unable to purchase the securities 
notwithstanding that Rules 14e-3(c)(1) or 14e- 
3(c)(2) will render the provisions of Rule 14e-3(a) 
inapplicable. In such instances, the transaction 
would not occur because the offering person would 
be unable to purchase or arrange for the purchase of 
the securities. 


Rule 14e-3(c)(1) provides that the purchase or 
purchases of any security described in Rule 14e- 
3(a) by a broker or by another agent on behalf of an 
offering person are not violations of Rule 14e-3(a). 
This exception addresses the concern by some 
commentators that a broker or other agent making 
purchases on behalf of an offering person would 
violate the proposed rule if the offering person 
disclosed material, nonpublic information to such 
broker or agent. As adopted, Rule 14e-3(a) applies to 
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any person and since the broker or the offering 
person’s agent is a person within the meaning of 
paragraph (a), the exception is necessary for the 
offering person to consummate lawful purchases if 
the broker or agent acquires material, nonpublic 
information from the offering person. As noted 
earlier, this exception does not provide any relief for 
the offering person from other provisions of the 
federal securities laws. 


Rule 14e-3(c)(2) provides that a sale or sales by any 
person of any security described in paragraph (a) to 
the offering person are not in violation of Rule 14e- 
3(a). This exception permits a person who has 
received material, nonpublic information from a 
particular offering person relating to a tender offer to 
sell securities to that offering person prior to the date 
of commencement of the tender offer as well as to 
tender securities to that offering person pursuant to 
the tender offer and to have those securities 
accepted for payment by the offering person 
pursuant to the tender offer. Since the potential for 
misuse of the information is negligible in these 
instances, liability is not imposed on the seller inthis 
type of transaction. 


The exception in Rule 14e-3(c)(2) is designed to 
permit the following transactions without a violation 
of Rule 14e-3(a). In the situation where the offering 
person acquires the securities of an insider prior to 
the commencement of a tender offer and the insider 
is informed of the offering person’s nonpublic 
intention to make a tender offer, then paragraph (a) 
would prohibit the sale to the offering person by the 
insider without disclosure. However, the exception 
in Rule 14e-3(c)(2) would permit the sale by the 
insider to the offering person. This exception would 
also permit any person to tender securities to the 
offering person in the tender offer, where such 
person knows material, nonpublic information 
relating to the tender offer, such as an increase in 
consideration or an extension of the tender offer, 
without complying with the disclosure requirements 
of paragraph (a). 


D. Rule 14e-3(d) 


As discussed earlier, trading onthe basis of material, 
nonpublic information leaked to the market creates 


disparities in market information and market 
disruption. This undermines the purposes of the 
Williams Act since security holders who sell to 
persons with such material, nonpublic information 
are effectively denied the benefits of disclosure and 
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the substantive protections provided by the Williams 
Act. 


To address this problem the Commission published 
for comment proposed Rule 14e-3(c) as part of the 
November proposals. This proposal focused on the 
bidder’s role in preventing these practices and 
fostering the achievement of the purposes of the 
Williams Act. Under proposed Rule 14e-3(c), a 
person who had determined to make or was making 
a tender offer or any person acting on behalf of such 
person would be prohibited from communicating 
material, nonpublic information relating to such 
tender offer to any other person if such person knew 
or had reason to know that the other person was 
likely to violate proposed Rule 14e-3(a) by 
purchasing or selling securities of the subject 
company. An exception was provided from proposed 
Rule 14e-3(c) for the communication of material, 
nonpublic information relating to a tender offer by 
the person who had determined to make or is 
making the tender offer to its officers, directors, 
employees or partners as well as persons included in 
the planning, financing, preparation or execution of 
the tender offer in order to implement the tender 
offer, unless the person who had determined to 
make or is making the tender offer had evidence that 
such persons are likely to violate proposed Rule 14e- 
3(a). 


Rule 14e-3(d) is the rule designed to prevent the 
selective communication of material, nonpublic 
information relating to a tender offer as 
contemplated by the November proposals but 
contains a number of revisions to the proposal. Rule 
14e-3(d) is adopted as a means _ reasonably 
designed to prevent fraudulent, deceptive or 
manipulative acts or practices under Section 14(e) 
in the area of trading on material, nonpublic 
information relating to a tender offer. Rule 14e-3(d) 
provides that it shall be unlawful for certain specified 
persons to communicate material, nonpublic 
information relating to a tender offer under 
circumstances in which it is reasonably foreseeable 
that such communication is likely to result in a 
violation of Rule 14e-3(a) or Rule 14e-3(d) except 
that the prohibition shall not apply to a 
communication made in good faith to certain 
specified persons: those involved in the planning, 
financing, preparation or execution of the tender 
offer; the issuer and certain persons involved in the 
planning, financing, preparation or execution of the 
issuer's activities with respect to such tender offer; 
and any person pursuant to a requirement of any 
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statute or rule or 
thereunder. 


regulation promulgated 


1. Operation of Rule 14e-3(d)(1) 


Rule 14e-3(d)(1) proscribes the selective 
communication of certain information by persons 
described in Rule 14e-3(d)(2). The proscription 
consists of two elements. First, such person must 
possess material, nonpublic information relating to 
a tender offer. Such person may create the 
information, e.g., the offering person or the subject 
company, or he may have acquired the information 
from the offering person or the subject company or 
from a person who is in a chain from the offering 
person or the subject company. Second, such 
person tips the information to another. The tipping 
occurs where it is reasonably foreseeable that the 
communication is likely to result in a violation of 
Rule 14e-3. The standard of reasonably foreseeable 
is premised on what a reasonable man would view as 
reasonably foreseeable. This formulation ‘s 
reasonably related to the objective of preventing 
trading on the basis of material, nonpublic 
information because it operates to prohibit leaks 
which are the source of this information. 


The rule is not intended to have an impact on casual 
and innocently motivated social discourse. The rule 
applies where the circumstances such as the 
identity, position, reputation or prior actions of the 
participants—or other relevant factors—make it 
reasonably foreseeable that a violation of Rule 14e-3 
is likely to occur. Even beyond the reach of the rule, 
because of the disruptive effect of leaks of material, 
non-public information relating to tender offers, the 
Commission urges that persons in possession of 
such information exercise all due care in 
communications. 


2. Persons subject to the anti-tipping rule 


Rule 14e-3(d)(2) specifies the persons subject to the 
proscription of Rule 14e-3(d)(1). These persons may 
be grouped into two categories. The first category 
consists of those persons who occupy a certain 
status such as the offering person, the subject 
company, or an officer, director, partner or 
employee or any other person acting on behalf ofthe 
offering person or the issuer. The second category 
consists of tippees of the persons in the status 
category. As a result, Rule 14e-3(d)(2) would reach 
intermediate level tippees, regardless of whether 
they trade on the basis of the information. For 
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example, a person who receives such information 
from the offering person such as a broker or dealer 
not involved inthe tender offer will violate Rule 14e-3 
if he communicates such information to another 
person under circumstances where it is reasonably 
foreseeable that such other person will trade on the 
basis of the information or such other person will tip 
someone else. 


3. Exception to Rule 14e-3(d) 


In order not to hinder tender offer practice and to 
allow both the offering person and the subject 
company to conduct their affairs without exposure to 
an unwarranted litigation hazard, the Commission 
believes that it is necessary to specify an exception 
to Rule 14e-3(d). On the basis of the exception, Rule 
14e-3(d) will not apply to communications by the 
persons specified in Rule 14e-3(d)(2) tothe persons 
enumerated in Rule 14e-3(d)(1)(i) through (iii), 
provided that they are made in good faith. The 
adoption of this exception responds to the concerns 
of several commentators that a safe harbor be added 
to assure that the offering person can communicate 
information to persons involved in the tender offer 
without violating the proposed rule. 


The good faith standard is the critical concept to the 
availability of the exception and the person claiming 
the availability of the exception bears the burden of 
proof in establishing his good faith. If the person who 
communicates the information knows or has reason 
to know that the person enumerated in Rule 14e- 
3(d)(1)(i) through (iii) is going to violate Rule 14e-3, 


then the exception is not available. The 
communicator would be a tipper subject to the 
prohibition of Rule 14e-3(d) and the person who 
acquires and trades will violate Rule 14e-3(a). 


Ill. Certain Findings 


In publishing the November proposals, the 
Commission specifically invited comments with 
respect to: (1) whether the costs imposed on 
bidders, subject companies and/or others by the 
proposals would outweigh their benefits to investors 
and the public interest; and (2) whether any 
proposed rule, if adopted, would have an adverse 
effect on competition or would impose a burden on 
competition which is neither necessary nor 
appropriate in furthering the purposes of the 
Exchange Act. 


The comment letters did not provide any significant 
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basis for concluding that the implementation of the 
Commission’s statutory mandate in the manner 
proposed would be outweighed by such possible 
additional costs. Accordingly, the Commission finds 
that the costs imposed on bidders, subject 
companies and others by the rule published herein 
are not unreasonable and are far outweighed by the 
benefits which will accrue to investors. 


As required by Section 23(a)(2) of the Exchange Act, 
the Commission has specifically considered the 
impact which the ruie published herein will have on 
competition. The Commission finds that compliance 
with the rule will not impose any significant burden 
on competition. In any event, the Commission has 
determined that any possible competitive burden 
will be outweighed by, and is necessary and 
appropriate to achieve, the benefits of the rule to 
investors. 


IV. Text of the Adopted Rule 


Accordingly, 17 CFR Part 240 is amended by adding 
§240.14e-3 to read as follows: 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


§240.14e-3—Transactions in securities on the basis 
of material, nonpublic information in the context of 
tender offers. 


(a) If any person has taken a substantial step or steps 
to commence, or has commenced, a tender offer 
(the “offering person”), it shall constitute a 
fraudulent, deceptive or manipulative act or practice 
within the meaning of section 14(e) of the Act for any 
other person who is in possession of material 
information relating to such tender offer which 
information he knows or has reason to know is 
nonpublic and which he knows or has reason to know 
has been acquired directly or indirectly from (1) the 
offering person, (2) the issuer of the securities 
sought or to be sought by such tender offer, or (3) 
any officer, director, partner or employee or any 
other person acting on behalf of the offering person 
or such issuer, to purchase or sell or cause to be 
purchased or sold any of such securities or any 
securities convertible into or exchangeable for any 
such securities or any option or right to obtain or to 
dispose of any of the foregoing securities, unless 
within a reasonable time prior to any purchase or 
sale such information and its source are publicly 
disclosed by press release or otherwise. 
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(b) A person other than a natural person shall not 
violate paragraph (a) of this section if such person 
shows that: 


(1) The individual(s) making the investment 
decision on behalf of such person to purchase or sell 
any security described in paragraph (a) or to cause 
any such security to be purchased or sold by or on 
behalf of others did not knowthe material, nonpublic 
information; and 


(2) Such person had implemented one or a 
combination of policies and procedures, reasonable 
under the circumstances, taking into consideration 
the nature of the person’s business, to ensure that 
individual(s) making investment decision(s) would 
not violate paragraph (a), which policies and 
procedures may include, but are not limited to, (i) 
those which restrict any purchase, sale and causing 
any purchase and sale of any such security or (ii) 
those which prevent such individual(s) from 
knowing such information. 


(c) Notwithstanding anything in paragraph (a) to the 
contrary, the following transactions shall not be 
violations of paragraph (a) of this section: 


(1) Purchase(s) of any security described in 
paragraph (a) by a broker or by another agent on 
behalf of an offering person; or 


(2) Sale(s) by any person of any security described in 
paragraph (a) to the offering person. 


(d)(1) As a means reasonably designed to prevent 
fraudulent, deceptive or manipulative acts or 
practices within the meaning of section 14(e) of the 
Act, it shall be unlawful for any person described in 
paragraph (d)(2) of this section to communicate 
material, nonpublic information relating to a tender 
offer to any other person under circumstances in 
which it is reasonably foreseeable that such 
communication is likely to result in a violation of this 
section except that this paragraph shall not apply to 
a communication made in good faith, 


(i) To the officers, directors, partners or employees 
of the offering person, to its advisors or to other 
persons, involved in the planning, financing, 
preparation or execution of such tender offer; 


(ii) To the issuer whose securities are sought or to be 
sought by such tender offer, to its officers, directors, 
partners, employees or advisors or to other persons, 
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involved in the planning, financing, preparation or 
execution of the activities of the issuer with respect 
to such tender offer; or 


(iii) To any person pursuant to a requirement of any 
statute or rule or regulation promulgated 
thereunder. 


(d)(2) The persons referred to in paragraph (d)(1) of 
this section are: 


(i) The offering person or its officers, directors, 
partners, employees or advisors; 


(ii) The issuer of the securities sought or to be sought 
by such tender offer or its officers, directors, 
partners, employees or advisors; 


(iii) Anyone acting on behalf of the persons in 
paragraph (d)(2)(i) or the issuer or persons in 
paragraph (d)(2)(ii); and 


(iv) Any person in possession of material information 
relating to a tender offer which information he knows 
or has reason to know is nonpublic and which he 
knows or has reason to know has been acquired 
directly or indirectly from any of the above. 


[Sec. 14(e), sec. 3, 82 Stat. 455; sec. 5, 84 Stat. 455; 
sec. 13(2), sec. 23, 48 Stat. 901; sec. 203(a), 49 Stat. 
704; sec. 8, 49 Stat. 1379; sec. 10, 78 Stat. 580; sec. 
18, 89 Stat. 155; 15 U.S.C. 78n(e) 78w(a)]. 


Authority 


The Commission hereby adopts rule 14e-3 
(§240.14e-3) as part of Regulation 14E (§§240.14e- 
1 through 14e-3) pursuant to Sections 14(e) and 
23(a) of the Exchange Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17097/August 28, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL SECURITIES CLEARING 
CORPORATION (File No. SR-NSCC-80-26) 


National Securities Clearing Corporation submitted 
on August 13, 1980, a proposed rule change, 
pursuant to Rule 19b-4 under the Securities 
Exchange Act, amending its rules to clarify that the 
Corporation’s facilities are available to members as a 
conduit for payment of the New York State Stock 
Transfer Tax. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 2, 1980. Interested persons are invited to 
submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC-80-26. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17098/August 28, 1980 


NOTICE OF FILING OF AMENDMENT TO PROPOSED 
RULE CHANGE BY THE NATIONAL ASSOCIATION 
OF SECURITIES DEALERS, INC. 


File No. SR-NASD-79-5 


SEC DOCKET/1257 





The National Association of Securities Dealers, Inc. 
(“NASD”) submitted on August 21, 1980, an 
amendment to a proposed rule change under Rule 
19b-4 to amend its rules governing member 
advertising and sales literature. Notice of this 
proposed rule change was given in Securities 
Exchange Act Release No. 15891 (June 1, 1979) and 
in the Federal Register, 44 FR 33206 (June8, 1979). 


This amendment was filed to revise the definition of 
“sales literature,” to require that advertising and 
sales literature relating to investment companies be 
filed with the NASD within ten days of use, to clarify 
that the exemptions from the filing and spot-check 
requirements for members submitting advertising 
and sales literature to exchanges do not apply to 
materials relating to municipal securities, to revise 
the disclosure requirements for advertising and 
sales literature recommending specific securities, 
to delete from the proposal standards relating to 
options communications, which will be the subject 
of a separate proposed rule change, and to make 
other technical revisions to the proposed rule 
change. 


Publication of the submission is expected to be 
made in the Federa/ Register during the week of 
September 1, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 30 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-79-5. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
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organization. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17099/August 28, 1980 


STATEMENT OF COMMISSION POLICY CON- 
CERNING SECTION 30A OF THE SECURITIES 
EXCHANGE ACT OF 1934 


ACTION: Issuance of a Statement of Commission 
Policy. 


SUMMARY: On February 21, 1980, the Securities 
and Exchange Commission issued a _ release 
requesting public comments on the impact and 
operation of Section 30A of the Securities Exchange 
Act of 1934,} which prohibits corporate bribery of 
foreign officials and certain other persons for the 
purpose of obtaining, retaining or directing business 
to any person. However, due to the limited response 
to the request for comments, the Commission has 
determined that it cannot fairly assess the questions 
that were raised by the comment letters. These 
questions include: (a) the extent to which there may 
be perceived uncertainties concerning the 
applicability of the Act; (b) whether such 
perceptions may be impeding legitimate foreign 
trade; and (c) whether such concerns could be 
alleviated consistent with the purposes that the 


Congress sought to achieve in enacting that 
provision. 


Although the Commission has determined that it 
cannot fairly assess these questions on the basis of 
the comments received, it makes clear its position 
with respect to enforcement of Section 30A. While 
the Commission adheres to its decision not to 
participate in reviewing transactions under the 
Foreign Corrupt Practices Act (“FCPA”) Review 
Procedure that has been established by the 





‘Securities Exchange Act Release No. 16593 (Feb. 
21, 1980); 45 FR 12574 (Feb. 26, 1980); 19 SEC 
Docket 691 (Mar. 4, 1980). 
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Department of Justice, the Commission states that, 
as a matter of prosecutorial discretion, it will take no 
enforcement action alleging violations of Section 
30A with respect to a transaction in any case where 
an issuer has sought and obtained a letter from the 
Department as part of the Review Procedure, prior to 
May 31, 1981, which states that the Department will 
not take enforcement action under Section 30A with 
respect to the transaction. 


The Department of Justice has indicated that it will 
evaluate the results of the FCPA Review Procedure 
after it has been in operation for one year. After the 
Commission has had an opportunity to evaluate the 
experience of the Justice Department in 
administering the FCPA Review Procedure, the 
Commission will revisit the policy set forth above to 
determine whether the Commission should 
continue the policy or take other steps. 


FOR FURTHER INFORMATION CONTACT: Frederick 
B. Wade, Office of the General Counsel (202-272- 
2493), Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: 


|. Origin and Structure of Section 30A of the 
Securities Exchange Act 


Section 30A of the Securities Exchange Act was 
enacted approximately two and one-half years ago 
as part of the Foreign Corrupt Practices Act 
(“FCPA”).2 It prohibits public companies from using 
any means or instrumentality of interstate 
commerce in furtherance of any offer, payment or 
gift of any money or other item of value to a foreign 
official, foreign political party or candidate for 
foreign political office for the “corrupt” purpose of 
obtaining, retaining or directing business to any 
person. Section 30A also proscribes the promise or 
authorization of such payments or gifts by public 
companies and prohibits any officer, director, 
employee, or agent of such a company, and any 
natural person in control of such a company, from 
authorizing, ordering or carrying out any act or 
practice constituting a violation of the foregoing 
prohibitions. 


The Congress enacted the FCPA after extensive 
study of the issues surrounding illegal or improper 
payments emanating from American corporations in 
connection with their overseas business. The 
Senate Committee in which the _ legislation 
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originated described the Act as a “strong anti- 
bribery law” and recommended its passage because 
of the need “to bring these corrupt practices toa halt 
and to restore public confidence in the integrity of 
the American business system.”4 


The legislative history makes clear that the FCPA was 
enacted because bribery of foreign officials by 
American companies had caused “severe adverse 
effects” on the conduct of the nation’s foreign policy 
and threatened the long range interests of American 
companies that compete in overseas markets.® 
Other concerns included the fact that bribery is 





*Pub. L. 95-213, 91 Stat. 1494 (Dec. 19, 1977). 


See, e.g., S. Rep. No. 95-114, 95th Cong., 1st Sess. 
(1977); H.R. Rep. No. 95-640, 95th Cong., 1st Sess. 
(1977); H.R. Rep. No. 95-831, 95th Cong., 1st Sess. 
(1977); S. Rep. No. 94-1031, 94th Cong., 2d Sess. 
(1976); Hearings on Political Contributions to 
Foreign Governments Before the Subcommittee on 
Multinational Corporations of the Senate Committee 
on Foreign Relations, 94th Cong., 1st Sess., Part. 12 
(1975); Hearings on the Activities of American 
Multinational Corporations Abroad Before the 
Subcommittee on International Relations, 94th 
Cong., lst Sess. (1975); Prohibiting Bribes to 
Foreign Officials, Hearing Before the Committee on 
Banking, Housing and Urban Affairs, U.S. Senate, 
94th Cong. 2d Sess. (1976); Foreign Payments 
Disclosure, Hearings Before the Subcommittee on 
Consumer Protection and Finance of the Committee 
on Interstate and Foreign Commerce, House of 
Representatives, 94th Cong., 2d Sess. (1976); 
Foreign Corrupt Practices and Domestic and Foreign 
Investment Disclosure, Hearing Before the 
Committee on Banking, Housing and Urban Affairs, 
U.S. Senate, 95th Cong., 1st Sess. (Mar. 16, 1977); 
Unlawful Corporate Payments Act of 1977, Hearings 
Before the Committee on Consumer Protection and 
Finance of the Committee on Interstate and Foreign 
Commerce, House of Representatives, 95th Cong., 
lst Sess. (1977). 


4S. Rep. No. 95-114, supra note 3, at 4. Accord, 13 
Weekly Compilation of Presidential Documents 
1909 (Dec. 21, 1977). 


5See S. Rep. No. 95-114, supra note 3, at 4-5; H.R. 
Rep. No. 95-640, supra note 3, at 4-5. 
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unethical and inimical to the principles of open and 
fair competition.® 


The House Report concerning the FCPA summarizes 
the damage to the nation’s foreign policy interests as 
follows: 


[Revelations of corporate bribery] shook the 
Government of Japan to its political 
foundations and gave opponents of close ties 
between the United States and Japan an 
effective weapon with which to drive a wedge 
between the two nations. In another instance, 
Prince Bernhardt of the Netherlands was 
forced to resign from his official position***. In 
Italy, alleged payments***to officials of the 
Italian Government eroded public support for 
that Government and jeopardized U.S. foreign 
policy, not only with respect to Italy and the 
Mediterranean area, but with respect to the 
entire NATO alliance as well.’ 


The Senate Report voiced similar concerns and 
concluded, “The image of American democracy 
abroad has been tarnished.”® 


With respect to the long-range interests of American 
companies, the Senate Report states that 
“Tcjorporate bribery of foreign officials*** affects 
the very stability of overseas business,” has an 
adverse impact on domestic competition “when 
domestic firms engage in such practices as a 
substitute for healthy competition for foreign 
business” and “is fundamentally destructive” of the 
basic tenet of our free market system that “the sale 
of products should take place on the basis of price, 
quality and service.”? The House Report adds that 
the exposure of corporate bribery can damage a 
company’s image, lead to costly lawsuits, cause the 
cancellation of contracts, and result in the expropri- 
ation of valuable overseas assets.'° With respect to 
ethical considerations, the House Report stated: 


The payment of bribes tc influence the acts or 
decisions of foreign officials, foreign political 
parties or candidates for foreign political office 
is unethical. It is counter to the moral expecta- 
tions and values of the American public***. [I]t 
rewards corruption instead of efficiency and 
puts pressure on ethical enterprises to lower 
their standards or risk losing business.!! 


The FCPA addressed both the issue of specific 
questionable foreign payments and the broader 
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problem of strengthening corporate accountability 
mechanisms as a means of preventing off-the-books 
slush funds, which had often been used to make 
such payments.'* For example, the Conference 
Report concerning the FCPA states that the record- 
keeping provision is designed to assure that 
corporate transactions are recorded “in conformity 
with accepted methods of recording economic 
events” and that such recording “should effectively 
prevent off-the-books slush funds and payments of 
bribes.”'3 The Conference Report also points out that 
the provision governing systems of internal 
accounting controls is designed “to provide 
reasonable assurance, among other things, that 
transactions are recorded as necessary to maintain 
accountability for assets.” 


Accordingly, Section 102 of the FCPA enacted new 
Section 13(b)(2) of the Securities Exchange Act 





®See S. Rep. No. 95-114, supra note 3, at 4-5; H.R. 
Rep. No. 95-640, supra note 3, at 5. 


7H.R. Rep. 95-640, supra note 3, at 5. 

8See S. Rep. No. 95-114, supra note 3, at 3. 
3Id. at 4. 

10H.R. Rep. No. 95-640, supra note 3, at 4-5. 
fq, 


'2See generally Report of the Securities and 
Exchange Commission on Questionable and Illegal 
Corporate Payments and Practices (hereinafter the 
“Commission’s Report’) submitted to the 
Committee on Banking, Housing and Urban Affairs, 
United States Senate (May 12, 1976), reprinted in 
642 CCH Fed. Sec. L. Rep., Pt. Il (May 19, 1976). 


3H.R. Rep. No. 95-831, supra note 3, at 10. 


41d, As the Commission’s Report noted, supra note 
12, at 23-24, one of the most troublesome and 
pervasive circumstances associated with the cases 
that had come to the Commission’s attention was 
“the accumulation of funds outside the normal 
channels of financial accountability, placed at the 
discretion of one or avery small number of corporate 
executives not required to account for expenditures 
from the fund.” 
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which requires issuers subject to the registration 
and reporting provisions of the latter Act to: (a) 
“make and keep books, records and accounts which, 
in reasonable detail, accurately and fairly reflect the 
transactions and dispositions of the assets of the 
issuer’'>; and (b) “devise and maintain a system of 
internal accounting controls sufficient to provide 
reasonable assurances” that certain specified 
Objectives are met, including the recording of 
transactions “as necessary***to maintain account- 
ability for assets” and the execution of transactions 
“in accordance with management's general or 
specific authorization.” *® 


In addition, the FCPA enacted direct prohibitions 
against the making of certain payments or gifts to 
officials of foreign governments and certain other 
persons.'” Section 30A of the Securities Exchange 
Act, enacted by Section 103 of the FCPA, applied 
these prohibitions to any issuer which has a class of 
securities registered pursuant to Section 12 of the 
Securities Exchange Act, or is required to file reports 
under Section 15(d) of that Act, and to any officer, 
director, employee, or agent of such issuer, or any 
shareholder acting on behalf of such issuer. These 
persons are prohibited from using the mails, or any 
means or instrumentality of interstate commerce, 
corruptly, in furtherance of an offer, payment, or 
promise to give anything of value to any foreign 
official, any foreign political party or official thereof 
or any candidate for foreign political office, or to any 
other person, where the reporting company has 
reason to know that the payment will accrue to any 
foreign official, foreign political party or official 
thereof, or any candidate for foreign political office.'® 
The statute provides that a payment or gift is made 
“corruptly” if it is made for the purpose of 
influencing any act, decision, or failure to act of a 
foreign official, foreign political party or official 
thereof, or candidate for foreign political office, or 
inducing such a person or party to influence any act 
or decision of such foreign government or 
instrumentality in order to assist a reporting 
company in obtaining, retaining, or directing 
business to any person. 


The FCPA also amended Section 32 of the Securities 
Exchange Act to create specific penalties applicable 
to violations of this prohibition. Violations of Section 
30A are punishable by a fine of up to $10,000, 
imprisonment for up to five years, or both, inthe case 
of an individual, and a fine up to $1 million in the 
case of a corporation.'? Amended Section 32 also 
provides that a fine levied upon any officer, director, 
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stockholder, employee, or agent of an issuer shall 
not be paid, directly or indirectly, by such issuer. 


Section 104 of the FCPA, which is not part of the 
federai securities laws, enacted parallel prohibitions 
applicable to any “domestic concern,” other than an 
entity covered by Section 30A, or any officer, 
director, employee, or agent of such domestic 
concern, or any stockholder thereof acting on its 
behalf.2°. This provision contains the same 
prohibitions and penalties that are applicable to 
reporting companies and their officers, employees, 
and agents under the Securities Exchange Act. 


Section 30A is subject to Commission civil 
enforcement and regulatory implementation in the 
same manner as are other provisions of the 
Securities Exchange Act. The Department of Justice 
is responsible, as with other sections of that Act, for 
any criminal prosecutions. The prohibition in 
Section 104 of the Foreign Corrupt Practices Act is, 
on the other hand, enforced exclusively by the 





Section 13(b)(2)(A) of the Securities Exchange 
Act, 15 U.S.C. 78m(b)(2)(A). 


‘6Section 13(b)(2)(B) of the Securities Exchange 
Act, 15 U.S.C. 78m(b)(2)(B). See Securities 
Exchange Act Release No. 16877, (June9, 1980); 45 
FR 40134 (June 13, 1980); 20 SEC Docket 310 (June 
24, 1980). 


‘7See S. Rep. No. 95-114, supra note 3; H.R. Rep. No. 
95-640, supra note 3; and H.R. Rep. No. 95-640, 
supra note 3. 


‘8The term “foreign official” is defined as “any officer 
or employee of a foreign government or any 
department, agency or instrumentality thereof, or 
any person acting in an official capacity for or on 
behalf of such government or department, agency or 
instrumentality.” The term does not, however, 
include employees “whose duties are essentially 
ministerial or clerical.” Section 30A(b), 15 U.S.C. 
78dd-1(b). 


Section 32(c) of the Securities Exchange Act of 
1934, 15 U.S.C. 78ff(c). 


2015 U.S.C. 78dd-1. 
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Department of Justice, which may bring either civil 
or criminal proceedings to enforce that provision. 
Since the enactment of Section 30A two and one half 
years ago, the Commission has filed one civil 
injunctive action to enjoin violations of the anti- 
bribery prohibitions.*! The Department has brought 
two civil actions” and one criminal’? action alleging 
violations of the bribery prohibitions.” 


Il. The Commission’s Request For Comments 
Concerning the Impact and Operation of the Bribery 
Prohibitions 


On February 21, 1980, the Commission issued 
Securities Exchange Act Release No. 16593 
requesting comments concerning the impact and 
operation of Section 30A of the Securities Exchange 
Act. Submissions were requested by the close of 
business on June 30, 1980. 


In large measure, this request responded to 
published reports that “uncertainty” concerning the 
applicability of the bribery prohibitions was having a 
negative effective on the willingness or ability of 
public companies to engage in foreign commerce.” 
The Commission stated that it was seeking to 
understand and evaluate “what impact, if any, 
uncertainty concerning***[Section 30A] may be 
having on competition in foreign markets” so that it 
could “determine whether there are any steps which 
the Commission should take, consonant with the 
public interest and the concerns of registrants, to 
better administer the elements of the anti-bribery 
prohibition which fall within its jurisdiction.” The 
Commission added that it was seeking “to determine 
whether there is substance to the concerns which 
have been voiced regarding the impact and 
construction of Section 30A” and stated that, after 
analyzing the comments received, “the Commission 
will consider whether there is further action which it 
should take to address these matters.” 


In accordance with normal procedures, Release No. 
16593 was summarized in the daily SEC News 
Digest,?”? and published in the SEC Docket?® and the 
Federal Register.*° In addition, the Commission's 
release set forth the procedure for seeking 
confidential treatment of any part of a submission*° 
and indicated that, because some issuers might be 
reluctant to identify themselves in a comment 
letter—even if confidential—the Commission would 
consider submissions made by counsel that would 
relate the experiences of clients without identifying 
the client involved. 
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The Commission received a total of fourteen 
comments in response to its request during the four- 
month comment period.*! This relatively limited 
response appears inconsistent with published 
reports that there is widespread concern and 
uncertainty on the part of public companies and 





*1Securities and Exchange Commission v. Katy 
Industries, Civil Action No. C78-3476 (N.D. Ill., filed 
Aug. 30, 1978). 


*2See United States v. Roy J. Carver, et ano., Civil 
Action No. 79-1768 (S.D. Fla., filed April 9, 1979); 
United States v. Finbar B. Kenny and Kenny 
International Corp., Civil Action No. 79-2038 (D. 
D.C., filed Aug. 2, 1979). 


*3See United States v. Kenny International Corp., 
Criminal Action No. 79-00372 (D.D.C., filed Aug. 2, 
1979). 


*4In addition, the Department has instituted a 
Foreign Corrupt Practices Act Review Procedure, 
which is discussed below. 


See note 1, supra. 


*°A number of these reports are cited in the 
Commission's release requesting comments. 


27SEC News Digest (Feb. 21, 1980). 
28See note 1, supra. 
22See note 1, supra. 


Xin this regard, the Commission stated that those 
wishing to make application for confidential 
treatment of any part of their submission should 
state that fact prominently on the first page or cover 
sheet of their comments. See Section 23(a)(3) of the 
Securities Exchange Act of 1934, 15 USC. 
78w(a)(3); Rule 24b-2, 17 CFR 240.24b-2. 


31Of these fourteen letters, one transmitted a 
duplicate copy of a trade association’s comments 
and another took issue with a decision of a different 
independent regulatory agency, which was 
unrelated to Section 30A. 
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some individuals as to the applicability of the bribery 
prohibitions to particular transactions. The 
Commission recognizes, however, that concerns 
may exist with respect to the bribery prohibitions, 
but that affected persons may be unwilling, despite 
the provision made for confidential submissions, to 
provide the Commission with the kind of information 
that is needed to determine what action, if any, might 
be appropriate in response to those concerns. 


The Commission remains sensitive to the need to 
consider the impact of newly enacted laws on 
affected persons. Even the most carefully drafted 
legislation may have unintended consequences or 
create an undue burden on such persons. However, 
the response to the request for comments is too 
sparse to permit a fair and comprehensive analysis 
to be made at this time with respect to the impact 
and operation of the bribery prohibitions contained 
in Section 30A. Moreover, there is presently no other 
body of empirical data that would support such an 
analysis. In addition, the available data is 
insufficient to support a reasoned evaluation of 
whether problems exist that were not contemplated 
at the time the FCPA was enacted, which alternatives 
may be appropriate for dealing with those problems, 
and the degree to which alternative responses may 
be consistent with the multiple objectives that the 
Congress sought to achieve by enacting the FCPA. 


Ill. Other Government Initiatives Concerning the 
Bribery Prohibitions of the FCPA. 


Although the Commission cannot fairly assess the 
issues raised by the comments, or the need for 
further action in response to the concerns that have 
been expressed, certain other initiatives are 
currently underway that may provide useful 
information and experience. 


The Department of Justice established an FCPA 
Review Procedure on March 20, 1980, which 
permits companies to obtain guidance concerning 
the applicability of the FCPA’s bribery prohibitions to 
particular transactions.*? Under that procedure, 
companies may submit a request for review setting 
forth the details of a proposed transaction and 
request that the Department indicate whether it 
would take enforcement action if the transaction is 
carried out in the manner described. The 
Department has indicated that it will make every 
reasonable effort to respond to such requests within 
30 days after receiving all of the information it 
considers relevant to the proposed transaction. In 
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addition, it has stated that it will not disclose any 
information submitted as part of a review request 
which is exempt from mandatory public disclosure 
under the Freedom of Information Act. 


Companies that receive Justice Department 
clearance for a proposed transaction under the 
FCPA Review Procedure will be assured that the 
Department will not take enforcement action on the 
basis of the transaction involved. In addition, the 
Department has indicated that it will issue public 
releases with respect to review requests that will 
describe the nature of reviewed transactions in 
general terms and set forth the Department’s advice 
with respect to those transactions, thus making 
guidance available to companies and their counsel 
with respect to transactions that are not made the 
subject of a review request. As a result, the FCPA 
Review Procedure may serve to provide a greater 
measure of predictability as to how the anti-bribery 
provisions of the FCPA will be applied by the 
Department. 


The Commission chose not to participate in the 
Justice Department’s FCPA Review Procedure. In 
making that decision, the Commission considered 
the fact that determinations with respect to the 
applicability of Section 30A to particular fact 
patterns often would turn on judgments concerning 
motivation and intent. It concluded that many 
questions of this nature do not easily lend 
themselves to guidance on the basis of a written 
description of a proposed transaction and that such 
questions could, in the first instance, better be 
resolved by corporate officials and their professional 
advisors, who have access to all of the relevant facts 
bearing upon intention. 


The Department of Justice has also issued a 
statement of its enforcement priorities with respect 
to the bribery prohibitions.** This statement 
identifies a number of factors that increase the 
likelihood of investigation or prosecution: 





32See 45 FR 20800 (Mar. 31, 1980). 


33See Heymann, “The Justice Department's 
Proposed Program to Provide Advice to Businesses 
in Connection with Foreign Payments,” an Address 
Delivered at the Pierre Hotel, New York, New York 
(Nov. 8, 1979). 
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(a) the making of prohibited payments or gifts in 
countries where the only other competitors are 
American companies; 
n which there are no American 
but an American company is the only 
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Department of Justice share responsibility for 
administering and enforcing the bribery prohibitions 
applicable to public companies, which were added 
as Section 30A of the Securities Exchange Act. 
Because the Commission is responsible for civil 
enforcement proceedings and the Justice 
Department is authorized to bring criminal 
enforcement actions, a number of comments 
suggest that the Commission’s decision to decline 
participation in the Justice Department's FCPA 
Review Procedure might give rise to differing 
interpretations or applications of the law with 
respect to the same transaction or transactions, and 
thereby reduce the degree of assurance that issuers 
can obtain by making use of the review procedure. 
Most of these comments urge that the Commission 
“coordinate” its interpretation and enforcement of 
the statute with the Department of Justice.* 


The Commission wishes to empha t, although 
it has declined to participate dire n the Justice 
Department’s FCPA Review Procedure, it continues 
to work closely with the Justice Department in 
administering the bribery s. The 
Commission is aware of no difference of substance 
between the Commission and the Department of 
Justice with respect to interpretation of the bribery 
prohibitions. 


nhihitiain 
pronivditio 


Although the Commissio 
position concerning 

Review Procedure, the 

the review procedure 

serve to provide a greater meas 
as to how the bribery prohibition 
the Department. The Commiss 
particularly in view of the limite: 
request for comments concerning the 

operation of Section 30A—that the FCPA Review 
Procedure may provide a needed source of reliable 
data concerning the impact and operation of the 
bribery prohibitions. As a result, the Commission 
continues to have a strong interest in the experience 
and results of the Department’s FCPA Review 
Procedure. 
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“In this context, one comment incorrectly asserts 
that “the joint administration of Section 30A * * * has 
resulted in uncoordinated interpretation and 
enforcement of the Act.” In fact, however, none of 
the cases filed in the past three years reflect any 
difference in interpretation between 


the 
Commission and the Department of Justice. 
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The Commission is concerned, however, by the 
views expressed in the comment letters to the effect 
that its decision to decline participation in the FCPA 
Review Procedure will reduce the degree of 
assurance that issuers can obtain through the FCPA 
Review Procedure. In addition, it has been suggested 
that the possibility of Commission enforcement 
action, despite a favorable review letter from the 
Department, might deter some public companies 
from making use of the Department's Procedure. 
Such a response would diminish the possibility that 
the FCPA Review Procedure wil! provide a greater 
degree of predictability as to the Department’s 
enforcement of the bribery prohibitions and also 
inhibit the compilation of a credible body of data that 
might permit a fair and comprehensive assessment 
to be made with respect to the impact and operation 
of Section 30A. 


As a general rule, the Commission does not 
anticipate that it would commence a civil 
enforcement action under Section 30A with respect 
to a particular transaction, despite the differing 
considerations that may be applicable to the 
commencement of civil and criminal enforcement 
actions, if the Department of Justice has indicated 
that it will not take criminal action under Section 30A 


with respect to the transaction based upon the cir- 
cumstances set forth in an FCPA review request. 
Nevertheless, it has reserved the right to make an 
independent determination as to the need for such 
action. 


However, in the light of the comments received 
concerning Section 30A, the Commission believes 
that further clarification of its position is appropriate 
to assure that its decision to decline participation in 
the FCPA Review Procedure wil! not adversely affect 
the willingness of public companies to make use of 
the procedure, and thereby reduce the possibility 
that there will be sufficient experience with the 
procedure to permit a fair assessment to be made 
with respect to its effectiveness. Accordingly, the 
Commission has decided, as a matter of 
prosecutoria! discretion, that it will not commence 
an enforcement action alleging violations of Section 
30A in any case in which a public company seeks 
clearance for a proposed transaction under the 
FCPA Review Procedure and receives a letter from 
the Department of Justice, prior to May 31, 1981, 
stating that the Department does not intend to take 
enforcement action based on the facts and cir- 
cumstances presented. 
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The Commission understands that the Department 
of Justice will conduct a review of the effectiveness 
of the procedure after it has been in operation for a 
period of one year. Since the review procedure was 
announced in the Federal Register on March 31, 
1980, the Department’s review should commence 
on or about March 31, 1981. After the Commission 
has had an opportunity to evaluate the experience of 
the Justice Department in administering the FCPA 
Review Procedure, the Commission wil! review the 
policy set forth above and may revisit the question of 
whether it should participate in the FCPA review 
procedure, continue the policy set forth above, or 
take other steps. 


This policy statement eliminates the possibility that 
the Commission would commence an enforcement 
action with respect to transactions that are the 
subject of a favorable letter, issued prior to May 31, 
1981, as part of the Department's FCPA Review 
Procedure. In addition, it should encourage public 
companies to make use of the procedure in cases 
where they may be uncertain as to the possible 
applicability of Section 30A to particular 
transactions and should help to assure thatthe FCPA 
Review Procedure will result in a sufficiently broad 
data base to make more adequate evaluations ofthe 
impact and operation of Section 30A in the future. 


Vl. Conclusion 


The Commission hopes that the policies set forth 
above will make clear its position with respect to 
enforcement of Section 30A in cases where the 
Department of Justice has issued a l!etter, prior to 
May 31, 1981, stating that it will take no enforcement 
action under that provision with respect to a 
particular transaction. After the Commission has 
had an opportunity to evaluate the experience that 
the Department of Justice gains in administering its 
FCPA Review Procedure, it may revisit the question 
of what actions it could take to improve its admin- 
istration of Section 30A in the light of that 
experience. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17100/August 28, 1980 


REGISTRATION OF MUNICIPAL SECURITIES 
DEALERS 


ACTION: Final amendments to form. 


SUMMARY: The Commission is amending Form 
MSD, the registration form used by municipal 
securities dealers which are banks or separately 
identifiable departments or divisions of banks. The 
amendments (1) conform a definition in Form MSD 
to a definition contained in a rule of the Municipal 
Securities Rulemaking Board, (2) allow, under 
certain circumstances, bank municipal securities 
dealers to substitute, for forms currently required to 
be filed with the Commission, forms containing 
similar information with respect to supervisory 
personnel currently filed with the bank regulatory 
agencies, and (3) make certain technical changes in 
Form MSD. Banks or separately identifiable 
departments or divisions of banks whose municipal 
securities dealer registration is either currently 
effective or pending will be required to update their 
registrations or applications on Form MSD if such 
registrations or applications do not already contain 
the new information required by the amendments. 


EFFECTIVE DATES: With respect to registrants or 
applicants whose municipal securities dealer 
registration is either effective or pending on [30 days 
after the date of publication of the amendments in 
the Federal Register], the effective date of the 
amendments is December 28, 1980. With respect to 
other applicants, the effective date of the adopted 
amendments is [30 days from the date of 
publication of the amendments in the Federal 
Register]. 


FOR FURTHER INFORMATION CONTACT: Thomas 
G. Lovett, Esq., Office of Self-Regulatory Oversight, 
Division of Market Regulation, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549, (202) 272-2411. 


SUPPLEMENTARY INFORMATION: On July 17, 
1978, the Securities and Exchange Commission 
published and solicited comments concerning three 
proposed substantive amendments and two 
proposed technical amendments to Form MSD. The 
Commission has determined to adopt certain of the 
substantive amendments described below and the 
two technical amendments. The Commission, in a 
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companion release, is withdrawing the proposed 
substantive amendment to the instruction to item 6 
of Form MSD.! 


The first proposed substantive amendment would 
amend Form MSD’s definition of the phrase 
“municipal securities dealer activities” in the 
instructions to Form MSD to conform to the 
definition of that term in rule G-1(b) of the Municipal 
Securities Rulemaking Board (the “MSRB”).? As 
originally adopted, MSRB rule G-1 included four 
types of activities as “municipal securities dealer 
activities”; this list of activities was incorporated 
verbatim into Form MSD. After the Commission 
adopted Form MSD, the MSRB amended rule G-1 to 
expand the list of “municipal securities dealer 
activities” to include (1) financial advisory and 
consultant services in connection with the issuance 
of municipal securities and (2) activities which 
involve communication, directly or indirectly with 
public investors in municipal securities. As a result, 
the instructions in Form MSD do not conform to the 
MSRB’s current definition of the term “municipal 
securities dealer activities.” The amendment would 
replace the current list of activities enumerated in 
Form MSD with language referring to the definition of 
the term “municipal securities dealer activities,” 
thus conforming the two definitions eliminating the 
need for future amendments to the same 
instructions in the event additional amendments to 
the term, as defined in MSRB rule G-1, become 
effective. 


The second proposed amendment would permit 
certain persons named in response to item 5 of Form 
MSD, who are required to complete a separate 





‘The Commission published and _ solicited 
comments concerning the proposed amendments 
in Securities Exchange Act Release No. 14971 (July 
17, 1978) (43 FR 32309 (1978)). The Commission, 
in this release, is adopting two of the substantive 
amendments and the two technical amendments. In 
Securities Exchange Act Release No. 17101 (August 
28, 1980), the Commission is withdrawing the 
proposed substantive amendment to the instruction 
to item 6 of Form MSD. See discussion beginning at 
fn. 5, infra. 


7MSRB rule G-1 defines the term “separately 
identifiable department or division of a bank” for 
purposes of Setion 3(a)(30) of the Securities 
Exchange Act (the “Act”) [15 U.S.C. 78c(a)(30)]. 
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Schedule A,? to substitute for that schedule Form 
MSD-4.4 In order to satisfy the requirements in 
MSRB rule G-7 with respect to information 
concerning associated persons, the federal bank 
regulatory agencies have uniformly adopted Form 
MSD-4, which every bank municipal securities 
dealer is required to submit to its appropriate 
regulatory agency on behalf of each municipal 
securities principal or municipal! securities 
representative associated with such bank dealer. 
Applicants would still be required, however, to 
complete a Schedule A for any disciplined personnel 
named in response to item 7 of Form MSD even if 
such persons have also completed a Form MSD-4, 
since Schedule A solicits additional disciplinary 
information which is not available on Form MSD-4. 


The third proposed substantive amendment would 
amend the instruction to item 6 of Form MSD. Item 6 
solicits information concerning any person who 
“directly or indirectly control[s] any of the 
applicant’s municipal securities dealer activities.” 
The current instruction can be interpreted to 
exclude members of the board of directors of a bank 
dealer and of a parent bank holding company (if any) 
from the category of persons considered to control 
directly or indirectly an applicant bank’s municipal 
securities dealer activities. The proposed 
amendment to the instruction to item 6 would 
explicitly require a bank municipal securities dealer, 
whether it applies for registration as a whole or as a 


separately identifiable department or division, to list 
on Schedule B all the members of the board of 
directors of the applicant, or of the bank of which it is 
a part, and of the parent bank holding company, if 
any. 


The first proposed technical amendment to item 1 of 
Form MSD would facilitate the processing of 
registration forms filed by applicants which intend to 
succeed to and continue the business of another 
registered municipal securities dealer by requiring 
that such applicants check a box on the form 
indicating their successor status. The second 
proposed technical amendment would make a 
minor correction to item 10(c) of Form MSD to avoid 
an overlap with item 12(h) of the form. Under the 
proposed amendment, an applicant which is a 
department or division of a bank, rather than a whole 
bank, would not be required to answer item 10(c) in 
addition to item 12(h), which requests identical 
information. 


As stated above, the Commission has determined to 
adopt all of the proposed amendments, with the 
exception of the proposed amendment to the 
instruction to item 6.° The Commission believes that 
adoption of the proposed amendment to the 
instruction to item 6 is not necessary at this time in 
view of the public availability elsewhere of much of 
the information the proposed amendment is 
designed to elicit,° and the potentially duplicative 





3Each person directly engaged in the management, 
direction or supervision of any of the applicant’s or 
registrant’s municipal securities dealer activities, as 
enumerated in MSRB rule G-1(b), is required to be 
listed in response to item 5 and on Schedule A of 


Form MSD. Such persons include personnel 
responsible for the clearance and processing 
activities of the bank with respect to transactions in 
municipal securities. 


4Form MSD-4 is an abbreviation for the form entitled 
“Uniform Application for a Municipal Securities 
Principal or Municipal Securities Representative 
Associated with a Bank Dealer.” The information 
required by Form MSD-4 is substantially identical to, 
or more detailed than, similar information required 
on Schedule A. 


5The Commission received 14 comment letters on 
the proposed amendments. The commenters 
generally favored their adoption, with the exception 
of the proposed amendment to the instruction to 
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item 6. 


SAs indicated in the responses of the staff of the 
Board of Governors of the Federal Reserve System 
(the “Federal Reserve”) and the Hartford National 
Bank and Trust Co. (“Hartford”), a publicly-held 
bank holding company may be subject to Section 
12(g) of the Act [15 U.S.C. 78/(g)], thereby requiring 
Form 10-K to be filed with the Commission. Form 10- 
K requires a listing or diagram of all subsidiaries of 
the registrant, and the names of al! directors of the 
registrant. A publicly-held bank is subject to 
substantially similar regulations issued by the 
appropriate bank regulatory agencies pursuant to 
Section 12(i) of the Act [15 U.S.C. 78/(i)] and 
accordingly must file similar information with those 
agencies. In addition, certain professional 
publications provide listings of the members of the 
boards of directors of banks. Responses of the 
American Bankers Association (the “ABA”) (Sept. 8, 
1978), the Association of Bank Holding Companies 
(the “Association”) (Sept. 15, 1978), the Dealer 
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paperwork burden that the requirement would 
impose on bank municipal securities dealers.’ The 
proposed amendment, if adopted, would have 
required every member of the board of directors of 
the applicant or registrant, or of the bank of which it 
is a part, and of a parent bank holding company to (i) 
state on Schedule B his or her name, business 
address, and basis for control, (ii) respond to the list 
of questions in items 7, and (iii) update such 
information on a periodic basis. 


Information with respect to persons associated with 
an applicant bank is important for the Commission 
to evaluate properly whether registration as a 
municipal securities dealer should be granted or 
denied in accordance with Section 15B(a)(2) of the 
Act [15 U.S.C. 780-4(a)(2)]. Under that section, the 
Commission is directed to deny registration to an 
applicant if it finds that, if the applicant were already 
registered as a municipal securities dealer, its 
registration would be subject to revocation or 
suspension under Section 15B(c) of the Act [15 
U.S.C. 7804(c)]. 


Information relating to an applicant’s associated 
nersons is relevant in determining whether its 
registration would be subject to suspension or 
revocation. Section. 15B(c)(2) [15 U.S.C. 780- 


4(c)(2)] empowers the Commission to suspend or 
revoke the registration of a municipal securities 
dealer which has committed or omitted any act or 
omission enumerated in Section 15(b)(4) [15 U.S.C. 
780(b)(4)], including a violation of any provision of 
the Act or rules or regulations thereunder. A 
municipal securities dealer that permits a person 
subject to a disciplinary order entered pursuant to 
Section 15B(c) of the Act to become or remain an 
associated person violates Section 15B(c)(4) of the 
Act [15 U.S.C. 780-4(c)(4)], if the dealer knows or 
should have known of the order. Thus, by violating a 
provision of the Act, a municipal securities dealer 
would be subject, if already registered, to revocation 
or suspension pursuant to Section 15B(c)(2). 
Accordingly, it is evident that, pursuant to Section 
15B(a)(2) of the Act, the Commission could deny an 
application for registration based on the applicant’s 
relationship with certain persons associated with it, 
and it is important that information concerning 
those persons be furnished to the Commission. 


Nevertheless, since item 7 of Form MSD currently 
asks for information with respect to enumerated 
disciplinary actions taken against any person who 
meets the definition of the term “person associated 
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with a municipal securities dealer,”* the Commis- 
sion will not at this time specifically require informa- 
tion on Schedule B concerning every member of the 
board of directors. Instead, applicants and 
registrants will continue to be required, in response 
to item 6, to make individual case-by-case decisions 
as to whether a director is in fact a controllmg 
person. 


In the case of those directors who are not viewed by 
applicants as within the definition of “person 
associated with a municipal securities dealer” and 
for whom information accordingly will not ,be 
furnished, the Commission notes that the federal 
bank regulatory agencies, which have primary 
inspection and enforcement authority with respect 
to bank municipal securities dealers, are authorized 
to enforce compliance by those entities and 
associated persons with applicable provisions of the 
securities laws.’ In exercising those responsibilities, 
the bank regulatory agencies can be expected to 
examine the control relationship of members of the 
board of directors of a bank, and of a parent bank 
holding company, with the bank or the department 
of the bank which engages in municipal securities 





Footnote 6 Continued 


Bank Association (the “DBA”) (Aug. 31, 1978), 
Federal Reserve (Aug. 31, 1978), Hartford (Aug. 31, 
1978), the Irving Trust Co. (“Irving”) (Aug. 31, 1978), 
the Manufacturers Hanover Trust Co. 
(“Manufacturers”) (Aug. 31, 1978), the Pacific 
National Bank of Washington (“Pacific”) (Aug. 24, 
1978), the Public Securities Association (Aug. 31, 
1978), the Seattle Trust and Savings Bank 
(“Seattle”) (Aug. 31.1978); Securities and Exchange 
Commission File No. S7-746 (“File No. S7-746”). 


7Responses of the ABA, the Association, the DBA, 
Federal Reserve, Hartford, Irving, Manufacturers, 
Pacific, the Republic National Bank of Dallas 


(“Republic”) (Sept. 14, 1978), the Seattle; File No. 
S7-746. 


8The term “person associated with a municipal 
securities dealer” is defined in Section 3(a)(32) of 
the Act [15 U.S.C. 78c(a)(32)]. The text of that 
section is set forth in full infra, at fn. 13. 


Section 15B(c)(5) of the Act [15 U.S.C. 78o- 
4(c)(5)]. 
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dealer activities. Accordingly, the Commission 
believes that appropriate statutory safeguards exist 
to ensure that it has access to certain relevant 
information with respect to associated persons for 
whom information is not furnished on Form MSD.?° 


In withdrawing the proposed amendment to the 
instruction to item 6, the Commission, of course, 
reserves the right to reconsider the matter at a later 
date if information in Form MSD about all members 
of the boards of directors of a municipal securities 
dealer proves necessary to the registration process. 


Discussion of certain aspects of Commission 
authority with respect to bank municipal securities 
dealers 


As indicated above, the Commission in withdrawing 
the proposed amendment to the instruction to item 
6, has considered the commenters’ concerns that 
the information which would be elicited by the 





\OFor example, the appropriate bank regulatory 
agency, prior to the commencement of any 
proceeding against a person associated with a 
municipal securities dealer for a violation of 
applicable provisions of the securities laws, is 
required to notify the Commission of the identity of 
such person. Section 15B(c)(6)(A) of the Act [15 
U.S.C. 780-4(c)(6)(A)]. In addition, pursuant to 
Section 17(c) of the Act [15 U.S.C. 78q(c)] the 
appropriate bank agency is required to furnish the 
Commission, upon request, with a copy of any report 
of an examination of a municipal securities dealer. 


See fn. 6, supra for commenters. 
12See fn. 7. supra for commenters. 
3§ection 3(a)(32) of the Act provides: 


The term “person associated with a municipal 
securities dealer’ when used with respect to a 
municipal securities, and any person directly or 
indirectly controlling such activities or controlled by 
directly engaged in the management, direction, 
supervision, or performance of any of the municipal 
securities dealer’s activities with respect to 
municiap! securities, and any person directly or 
indirectly controlling such activities or controlled by 
the municipal securities dealer in connection with 
such activities. 
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proposed amendment is already publicly available 
to a large degree! and that the proposed 
amendment would impose a duplicative paperwork 
burden without a corresponding benefit.!2 The 
commenters also argued that the proposed 
amendment was ccntrary to the legislative history of 
Section 3(a)(32) of the Act!3 which defines the term 
“person associated with a municipal securities 
dealer,”’* and, as a further amplification on that 
concern, that the proposed amendment, contrary to 
case law and previous Commission positions, would 
establish an irrebuttable presumption concerning 
the existence of a control relationship, in contrast to 
a case-by-case approach.'®5 The Commission 
believes; however, that the commenters have 
misconstrued the legislative history of Section 
3(a)(32) in asserting that the Commission should 
not require information concerning members of the 
board of directors of a bank unless such persons are 
directly involved in the management of the 


municipal securities department. Accordingly, it is 





Responses of the ABA, the DBA, the Federal 
Reserve, the MSRB (Sept. 21, 1978), the Republic; 
File No. S7-746. 


SResponses of the Association, the Continental 
Illinois National Bank and Trust Co. (“Continental 
Bank”) (Aug. 31, 1978), and Irving; File No. S7-746. 
Commenters should be aware of the distinction 
between actions of a director undertaken in an 
individual capacity and of actions undertaken as a 
member of a board of directors. As indicated in the 
text of this release infra, to the extent an individual 
director intervenes in the activities of the dealer 
department, the director would be a “person 
associated with a municipal securities dealer.” In 
addition, however, as a group, the board of directors 
of a bank or of a bank holding company, except ina 
rare instance, at least indirectly controls the 
activities of the dealer department. Accordingly, the 
board as a whole would be “a person associated with 
a municipal securities dealer,” as that term is 
defined in Section 3(a)(32) of the Act. Cf. rule 19g2- 
1 (17 CFR 240.19g2-1), adopted under Section 
19(g) of the Act [15 U.S.C. 78s(g)], which 
establishes a rebuttable presumption that certain 
persons “control” a securities exchange or securities 
association member firm. Among the persons 
presumed to control are the directors of the firm. 
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appropriate, at this time, to interpret that section, 
together with the term “separately identifiable 
department or division” used in Section 3(a)(30) of 
the Act,!* in order to clarify the Commission’s views 
concerning certain aspects of the regulatory scheme 
applicable to municipal securities dealers which are 
banks or separately identifiable departments or 
divisions of banks. 


Some commenters, relying on the iegislative history 
of the Securities Acts Amendments of 1975 (the 
“1975 Amendments’”),’’ indicated that they believed 
the term “person associated with a municipal 
securities dealer,” as defined in Section 3(a)(32) of 
the Act, was intended to be limited to “[p]ersons 
involved in the management, direction or 
supervision of a bank’s municipal securities 
activities.”’® Thus, absent personal intervention in 
the municipal securities activities of the bank’s 
municipal securities department or division, a 
person would not be considered a “person 
associated with a municipal securities dealer,’!9 
and, therefore, information concerning such person 
need not be supplied on Schedule B of Form MSD. 
The legislative history cited by the commenters, 
however, interprets only the specific language in 
Section 3(a)(32) referring to persons “directly 
engaged in the management, direction, supervision 
or performance of any of the municipal securities 
dealer's activities,” and does not address the 
“directly or indirectly controlling” language which 


follows. The legislative history, therefore, does no 
more than clarify the intent behind the “directly 
engaged in’ language of Section 3(a)(32). 
Accordingly, the commenters’ reference to the 
legislative history of Section 3(a)(32) inappropri- 
ately focuses on only one aspect of that section. The 
Senate Report does not explain the application of the 
section with respect to persons “directly or indirectly 
controlling” a municipal securities dealer’s 
activities, and should not be interpreted to limit the 
definition with respect to such controlling persons. 


Furthermore, the Senate Report discussion of the 
activities of a bank president which would result in 
the president’s being considered a “person 
associated with a municipal securities dearer” 
should be read in conjunction with the 
Commission’s comment on draft Section 3(a)(32) in 
§.2474, the “Municipal Securities Act of 1973.” In 
order to clarify the application of the proposed 
section to bank officers, the Commission suggested 
that the adverb “directly” be substituted for 
“actively” in the phrase “any person. . .engaged in” 
certain management-related activities of a bank 
municipal securities dealer.2° That drafting 
suggestion, which was subsequently adopted by the 
Congress, indicates the section is meant to apply 
broadly to a// persons responsible, no matter how 
infrequently, for the activities of a bank municipal 
securities dealer. 





‘6Section 3 (a)(30) of the Act provides, in pertinent 
part: 


The term “municipal securities dealer” means any 
person (including a separately identifiable 
department or division of a bank) engaged in the 
business of buying and selling municipal securities 
for his own account, through a broker or otherwise. .. 


‘7Pub. L. 94-29 (June 4, 1975). 


‘8Report of the Senate Comm. on Banking, Housing 
and Urban Affairs to Accompany S.249, S. Rep. No. 
94-75, 94th Cong., lst Sess. 45 (1975). (Hereafter 
cited as the “Senate Report”) 


'SThe Senate Report on Section 3(a)(32) of the Act, 
id., at 93, states: 


[T]he term “person associated with a municipal 


securities dealer” . . . is intended to be applied 
broadly to persons assuming any significant roleina 
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dealer’s activities. That is to say, in the event a bank 
president personally intervened in the municipal 
securities activities of his bank’s municipal 
securities department or division, he would be 
regarded as a “person associated with a municipal 
securities dealer’ and would be subject to all 
provisions of the Act governing or affecting persons 
with that status. 


20The Commission stated: 


if the president of a bank is responsible for or has 
directed improper activities in connection with the 
operation of his bank’s municipal securities 
department, he should be subject to those sanctions 
established for persons associated with a municipal 
securities dealer. Therefore, the Commission would 

. eliminate the adverb “actively” ...and... 
single occasion, would provide an adequate basis for 
intervention in the activities of a bank municipal 
securities department by a bank officer, even on a 
single occasion, would provide an adequate basis for 
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Some commenters, in connection with a discussion 
of the scope of Commission regulation intended by 
the Congress for Bank municipal securities dealers 
and their associated persons, relied on the 
provisions in the 1975 Amendments permitting a 
bank to register as a separately identifiable 
department or division (“SIDD”) as evidence of 
Congressional intent to allow a bank to separate 
completely its municipal securities dealer activities 
from its other activities for purposes of registration 
and subsequent regulation. The term “separately 
identifiable department or division,” as noted above, 
is defined in MSRB rule G-1 as “that unit of the bank 
which conducts all of the activities of the bank 
relating to the conduct of business as a municipal 
securities dealer... .” This definition serves to limit 
the scope of MSRB and Commission regulation so 
that certain requirements which more appropriately 
apply to a department or division of a bank are not 
imposed upon the entire bank.2! MSRB rule G-1 
further provides: 


The fact that directors and senior officers of the 
bank may from time to time set broad policy 
guidelines affecting the bank as a whole and 
which are not directly related to the day-to-day 
conduct of the bank’s municipal securities 
dealer activities, shall not disqualify the unit 
hereinbefore described as a separately 
identifiable department or division of the bank 
or require that such directors or officers be 
considered as part of such unit.? 


Moreover, those directors and senior officers who 
merely set broad policy guidelines with respect to 
the activities of the municipal securities dealer 
department are not subject to the qualification 
requirements for municipal securities principals set 
forth in MSRB rule G-3.? 


A bank may, therefore, register as a SIDD in order to 
limit the application of certain regulatory 
requirements to adepartmentor division ratherthan 
the entire bank. Nevertheless, there is a distinction 
which should be drawn between persons who are 
considered a part of the dealer unit for purposes of 
MSRB rule G-1 and persons who are associated with 
that unit under Section 3(a)(32) of the Act.** An 
application for registration as a SIDD does not limit 
the Commission’s statutory authority with respect to 
persons associated with the SIDD for purposes of 
determining whether registration should be granted 
or denied. 
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Effective Dates of Amendments to Form MSD 


The amendments to Form MSD adopted in this 
release will require registrants, as well as applicants 
for registration, to make any necessary amendments 
to Form MSD in order to comply with the new. 
requirements. The Commission recognizes that an 
appropriate period should be allowed for registrants 
and applicants to make such amendments. 
Therefore, with respect to municipal securities 
dealers whose registration is either effective or 
pending on [30 days from the date of publication of 
the amendments in the Federal! Register], the 
effective date of the amendments to Form MSD is 





Footnote 20 Continued 


deeming’such an officer to be a “person associated 
with” that department. Hearings on S.1933 and 
S..2474 before the Subcomm. on Securities of the 
Senate Comm. on Banking, Housing and Urban 
Affairs, 93rd Cong., 2nd Sess., 82 (1974). 


71For example, MSRB rule G-8 concerning 
recordkeeping applies only to transactions in 
municipal securities effected by the dealer 
department, if the bank is registered in that capacity. 


22MSRB rule G-1(c). 


23MSRB rule G-3(a)(i) defines a municipal securities 
principal, in the case of a bank dealer, as “a natural 
person associated with such bank dealer which is 
directly engaged in the management, direction or 
supervision of one or more municipal securities 
dealer activities .. . .” Unless an officer or director 
meets this definition he is not required to satisfy the 
qualification requirements of rule G-3. 


*4As discussed above, the term “person associated 
with a municipal securities dealer” is broadly 
defined to include not only persons directly engaged 
in the municipal securities dealer activities of the 
dealer department or division (who would be 
considered a part of such department or division), 
but also persons who directly or indirectly control 
such activities. As an example, the board of directors 
of a bank holding company owning a subsidiary 
engaged in municipal securities dealer activities 
would, as a whole, be considered a person 
associated with a municipal securities dealer. 
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December 28, 1980. This delayed effectiveness 
does not extend, however, to a registrant or applicant 
that, because the registration or pending application 
becomes inaccurate for other reasons during the 
intervening period, is required to amend its registra- 
tion statement “promptly” in accordance with 
Securities Exchange Act Rule 15Ba2-1(b) [17 CFR 
240.15Ba2-1(b)]. With respect to new applicants, 
the effective date of the proposed amendment is, in 
accordance with 5 U.S.C. 553(d), [30 days from the 
date of publication of this release in the Federal 
Register]. 


Accordingly, Part 249 of Title 17 of the Code of 
Federal Regulations is amended by the Securities 
and Exchange Commission to revise the instructions 
to §249.1100, as well as two items of §249.1100, as 
follows: 


§249.1100 Form MSD, Application for registration 
as a municipal securities dealer pursuant to rule 
15Ba2-1 under the Securities Exchange Act of 1934 
or amendment to such application. 


* eK KK 


G. General Definitions 


* * KK 


d. Municipal securities dealer activities—The term 
“municipal securities dealer activities” has the 
meaning set forth in Municipal Securities 
Rulemaking Board rule G-1(b), which defines the 
term “separately identifiable department or division 
of a bank” for purposes of Section 3(a)(30) of the 
Securities Exchange Act of 1934. 


* * eK * 


L. Instructions to Specific Items 


* * * * * 


a. Item l(a)—If the applicant is not registered 
currently with the Commission and is_ not 
succeeding to and continuing the business of 
another registered municipal securities dealer, the 
box marked “a new application” should be checked. 
lf a registered municipal securities dealer is 
amending items on a currently effective Form MSD, 
the box marked “an amendment” should be 
checked. If the applicant is succeeding to and 
continuing the business of another registered 
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municipal securities dealer, the box marked “a 
successor application” should be checked. If a bank 
registered as a municipal securities dealer 
determines it would prefer to register as a separately 
identifiable department or division, or the converse, 
it is necessary that (i) the applicant file a Form MSD, 
indicating in item 1 that it is a “successor applica- 
tion” and (ii) the currently registered entity file a 
Form MSDW to withdraw its registration. Pursuant to 
Securities Exchange Act Rule 15Ba2-4, 17 CFR 
240.15Ba2-4, if a municipal securities dealer 
succeeds to and continues the business of another 
registered municipal securities dealer, the 
registration of the predecessor shall be deemed to 
remain effective as the registration of the successor 
for a period of 75 days after such succession, 
provided that a Form MSD is filed by such successor 
within 30 days after such succession. 


* eK KK 


c. Item 5—This item calls for information 
concerning persons directly engaged in the 
supervision of any of the applicant’s municipal 
securities dealer activities. A separate Schedule A or 
Form MSD-4 must be completed for each person 
named in response to item 5. 


* * eK * 


1. (a) This Form is filed with the Securities and 
Exchange Commission as: 


A new application 


An amendment 
A successor application 


*x** Ke K * 
10. (c) If applicant is a bank, * * * 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17101/August 28, 1980 


REGISTRATION OF MUNICIPAL SECURITIES 
DEALERS 
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ACTION: Withdrawal of proposed amendment to 
form. 


SUMMARY: The Commission is withdrawing a 
proposed amendment to Form MSD, the registration 
form used by municipai securities dealers which are 
banks or separately identifiable departments or 
divisions of banks. The amendment would have 
explicitly required a bank municipal securities 
dealer to list on the form all members of its board of 
directors, and the directors of its parent bank 
holding company, if any. 


EFFECTIVE DATE: Upon publication in the Federal 
Register. 


FOR FURTHER INFORMATION CONTACT: Thomas 
G. Lovett, Office of Self Regulatory Oversight, 
Division of Market Regulation, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549, (202) 272-2411. 


SUPPLEMENTARY INFORMATION: In a companion 
release! issued today, the Commission is adopting 
certain amendments to Form MSD, the form used by 
municipal securities dealers which are banks or 
separately identifiable divisions or departments of 
banks. As part of this action, the Commission is 
withdrawing a proposed amendment to the 
instruction to item 6 of Form MSD. 


The proposed amendment would have explicitly 
required a bank municipal securities dealer to liston 
Form MSD all members of its board of directors, and 
the directors of its parent holding company, if any, in 
response to a request for disclosure of persons 


directly or indirectly controlling the municipal 
securities dealer. For the reasons stated in the 
companion release, the Commission is withdraw- 
ing the proposed amendment to the instruction to 
item 6. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








‘Securities Exchange Act Release No. 
(August 28, 1980). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17102/August 28, 1980 


NOTICE OF FILING OF AMENDMENT TO PROPOSED 
RULE CHANGE BY THE NATIONAL ASSOCIATION 
OF SECURITIES DEALERS, INC. 


File No. SR-NASD-77-17 


The National Association of Securities Dealers, Inc. 
(the “NASD”) submitted on August 18, 1980, an 
amendment to its proposed rule change under Rule 
19b-4 to revise Section B.3.1. of Part Il of Schedule D 
under Article XVI of the NASD’s By-Laws to provide 
for the inclusion of beneficial owners as well as 
recordholders to satisfy the 300 holder require- 
ment for initial inclusion and continued inclusion in 
the NASDAQ system.' The amendment is intended 
to provide a more precise method for determining 
the number of persons holding the security by 
limiting the definition of “beneficial shareholders” to 
customer accounts.’ 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 1, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federa/ Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-77-17. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 





‘Notice of the proposed rule change was originally 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 14146, 
November 7, 1977) and by publication in the Federal 
Register (42 FR 59147, November 15, 1977). 


“This amendment supercedes an earlier 
amendment which was filed on August 16, 1977, but 
was not published due to technical deficiencies. The 
amendment is available in the public files. 
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the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17103/August 28, 1980 


An order has been issued at the request of the Pacific 
Stock Exchange, Inc. staying the delistings of 
GUARDIAN MORTGAGE INVESTORS (Shares of 
Beneficial Interest, No Par Value) and RB 
INDUSTRIES, INC. ($1 Par Value) until September 8, 
1980. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17104/August 28, 1980 


In the Matter of Application of the 
PHILADELPHIA STOCK EXCHANGE, INC. 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICATION 
FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (“Phix”) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another national 
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securities exchange: 


Staley (A.E.) Manufacturing Company 
Common Stock, No Par Value (File No. 7-5728) 


The Commission finds that approval of the Phlix’s 
application for unlisted trading privileges in this 
security is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
Phix is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject security, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
security should contribute to pricing efficiency and 
to ensuring that transactions on the Phix are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of this application would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the Phix 
application will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT iS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the application for 
unlisted trading privileges on the Philadelphia Stock 
Exchange in the above named security is hereby 
approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








‘Notice of this application was given by publication 
in the Federal Register. 45 FR 53940 (August 13, 
1980): The Commission has received no comments 
with respect to this application. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17105/August 28, 1980 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock ($.10 par value) of TIFFANY 
INDUSTRIES, INC. from listing and registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17106/August 28, 1980 


In the Matter of the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

1735 K Street, N.W. 

Washington, D.C. 20006 


(SR-NASD-80-9) 
ORDER APPROVING PROPOSED RULE CHANGE 


On May 22, 1980, the National Association of 
Securities Dealers, Inc. (the “NASD”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (the “Act’”) and Rule 19b-4 thereunder, 
copies of a proposed rule change which revises the 
standards non-NASDAQ securities must meet in 
order to be included in the National OTC-NASDAQ 
List. The rule change also adjusts the price 
requirements which securities must meet in order to 
be included in the local quotations program. In 
addition, the rule change revises the NASD 
provisions which relate to the public dissemination 
of quotations to the news media. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 16874, June 
5, 1980) and by publication in the Federal Register 
(45 FR 39606, June 11, 1980). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule 
change between the Commission and any person 
were considered and (with the exception of those 
statements or communications which may be 
withheld from the public in accordance with the 
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provisions of 5 U.S.C. §552) were made available to 
the public at the Commission’s Public Reference 
Room. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to the NASD and in particular, the 
requirements of Section 15A of the Act, and the rules 
and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17107/August 29, 1980 


In the Matter of 


PROPOSED RULE CHANGE BY 
CHICAGO BOARD OPTIONS EXCHANGE, INC. 


(SR-CBOE-1980-6) 
ORDER APPROVING PROPOSED RULE CHANGE 


On April 21, 1980, the Chicago Board Options 
Exchange, Inc. (“CBOE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act”) and Rule 19b-4 thereunder, copies of a 
proposed rule change which would amend CBOE 
Rules 13.1, 13.2, 13.3 and 13.4 in order to 
incorporate by reference the Net Capital 
requirements of Rule 15c3-1 (17 CFR 240.15c3-1) 
and the early warning provisions of Rule 17a-11 (17 
CFR 240.17a-11) promulgated under the Securities 
Exchange Act of 1934 and the business restriction 
or business reduction rules of other self-regulatory 
organizations. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16818, 
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May 20, 1980) and by publication in the Federal 
Register (45 FR 35960, May 28, 1980). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule 
change between the Commission and by any person 
were considered and (with the exception of those 
statements or communications which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552) were made available to 
the public at the Commission’s Public Reference 
Room. No public comments were received with 
respect to the proposal. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to National Securities Exchanges and in 
particular, the requirements of Section 6(b)(5) and 
the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17108/August 29, 1980 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY NEW YORK STOCK 
EXCHANGE, INC. 


File No. SR-NYSE-80-33 


The New York Stock Exchange, Inc. submitted, on 
August 25, 1980, a proposed rule change under Rule 
19b-4 which would amend Article VII, Section 3 of 
the Exchange Constitution to provide that the 
Nominating Committee’s report of nominees for 
offices and positions to be filed at the Exchange’s 
annual election shall be given to the Secretary of the 
Exchange on the second Monday in March rather 
than the second Monday in April. 


The foregoing rule change has become effective, 
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pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (“Act”). At any time within 
sixty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 
in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 2, 1980. Interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NYSE-80-33. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17109/August 29, 1980 


In the Matter of 

PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street & Stock Exchange Place 
Philadelphia, PA 19103 


(SR-PhIx-80-16) 
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ORDER APPROVING PROPOSED RULE CHANGE 


On July 1, 1980, the Philadelphia Stock Exchange, 
Inc. filed with the Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 1934, 15 
U.S.C. 78(s)(b)(1) (“Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would amend Sections 1-1(b), 1-1(c), 12-1(g), 12- 
10, 14-19, 15-13 of its By-laws and rescind Sections 
21-1 through 21-6 of its By-laws to eliminate Phix’s 
class of Associate Membership which is available to 
members of the Boston Stock Exchange. The Phix 
states that the business objectives of its Associate 
Membership arrangement with the Boston Stock 
Exchange are now being achieved through the Inter- 
market Trading System.' 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by issuance of a Commission Release 
(Securities Exchange Act Release No. 16981, 20 
SEC Docket 720 (July 29, 1980)) and by publication 
in the Federal Register (45 FR 49416 (July 24, 
1980)). No comments were received with respect to 
the rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








The BSE also rescinded its rules regarding 
associate membership. See Securities Exchange Act 
Release No. 16907 (June 19, 1980), 45 FR 42909 
(June 25, 1980). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17110/August 29, 1980 


The Records Retention Plan filed by the NATIONAL 
ASSOCIATION OF SECURITIES DEALERS, INC., 
pursuant to Section 17(a) of the Securities Exchange 
Act of 1934 and Rule 19h-1 thereunder, has been 
declared effective by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17111/September 2, 1980 


Regulation of Transfer Agents 
ACTION: Interpretations of rules. 


SUMMARY: The Commission has authorized the 
issuance of a release that sets forth in a summary 
manner the interpretations of its staff regarding 
rules that establish minimum performance stand- 
ards and other requirements for all registered 
transfer agents. The purposes of the release are to 
aid interested persons in understanding how these 
rules have been interpreted, to resolve certain recur- 
ring issues that have arisen under these rules, and to 
provide uniform interpretations of these rules for the 
benefit of those persons subject to their 
requirements. 


DATE: September 2, 1980. 


FOR FURTHER INFORMATION CONTACT: Lisa Ges- 
sow Michelson, Branch Chief, or Thomas V. Sjoblom, 
Staff Attorney, Division of Market Regulation, Securi- 
ties and Exchange Commission, Washington, D.C. 
20549, (202) 272-2895, or (202) 272-2910, 
respectively. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission, in order to facilitate the 
establishment of a national system for the clearance 
and settlement of transactions in securities under 
Section 17A of the Securities Exchange Act of 1934 
(The “Act”), adopted Rules 17Ad-1 to 17Ad-7 (17 
CFR §§240.17Ad-1 to 17Ad-7) (the “turnaround 
rules”), which, among other things, establish min- 
imum performance standards and recordkeeping 
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requirements for all registered transfer agents.’ 
Numerous oral and written requests for interpreta- 
tions of the turnaround rules have been presented to 
the Commission’s staff. To provide guidance on the 
subjects and problems raised by such requests and 
on other significant recurring issues under those 
rules, the Commission has authorized the issuance 
of this release, which sets forth the views of its Div- 
ision of Market Regulation. 


Although many of the issues which have arisen 
under the turnaround rules have previously been 
addressed by the staff in interpretive and no-action 
letters that are publicly available, the staff has 
further clarified, and in certain instances revised, 
some of the positions expressed in those letters. 
Attention in this regard is directed particularly to 
Questions (4), (8), (9), (14), (26), (34), (40), (41) 
and (100) herein. To the extent that views expressed 
in previously issued interpretive and no-action let- 
ters are not discussed in this release, those views 
may still be considered to represent the staff's posi- 
tion on the questions raised therein. 


TABLE OF CONTENTS 


|. Rule 17Ad-1: Definitions 

A. \Item—Rule 17Ad-1(a) 

B. Outside Registrar—Rule 17Ad-1(b) 

C. Made Available—Rule 17Ad-1(c) 

D. Transfer—Rule 17Ad-1(d) 

E. Turnaround—Rule 17Ad-1(e) 

F. Receipt—Rule 17Ad-1(g) 

G. Business Day—Rule 17Ad-1(h) 

H. Routine—Rule 17Ad-1(i) 

1. Requisitioning Certificates-Rule 
17Ad-1(i)(1) 
2. No Additional Documents, Explana- 

tions or Endorsements Required- 
Rule 17Ad-1(i)(3) 
No Review of Certain Supporting 
Documentation Required-Rule 
17Ad(1) (i)(4) 
Transfers Not in Connection with a 
Reorganization, Tender Offer, 
Exchange, Redemption or Liquida- 
tion-Rule 17Ad-1(i)(5) 
Recent Registered Public Offerings 
Not of a Continuing Nature-Rule 
17Ad-1 (i)(8) 

Rule 17Ad-2: Turnaround, Processing and 

Forwarding of Items. 

A. General 

B. Turnaround Requirement for Registered 
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Transfer Agents—Rule 17Ad-2(a) 
Processing Requirement for Outside 
Registrars—Rule 17Ad-2(b) 

Notice of Non-Compliance—Rule 17Ad- 
2(c) 

Turnaround and Processing of Remain- 
ing Routine and All Non-Routine ltems— 
Rule 17Ad-2(e) 

F. Receipt of Items Off the Transfer 
Premises—Rule 17Ad-2(f) 

Rule 17Ad-4: Exemptions from Certain Turn- 

around Rules. 

A. Exempt Transfers—Rule 17Ad-4(a) 

B. Exempt Transfer Agents—Rule 17Ad- 
4(b) 

C. Loss of Exempt Transfer Agent Status— 
Rule 17Ad-4(c) 

Rule 17Ad-5: Written Inquiries and Requests. 

A. General 

B. Requests Regarding Status of Items Pre- 
pared for Transfer—Rule 17Ad-5(a) 

C. Certain Broker-Dealer Requests—Rule 
17Ad-5(b) 

D. Inquiries or Requests Which May Not 
Meet Rule 17Ad-5(a) through (d)—Rule 
17Ad-5(e) 

Rule 17Ad-6: Recordkeeping. 

A. Certain Records Required to Monitor 
Compliance—Rule 17Ad-6(a) 

1. Records Showing Date of Receipt 
and Availability of Items-Rule 17Ad- 
6(a)(1) 

Monthly Records Relating to 
Transfer Agent Turnaround-Rule 
17Ad-6(a)(2) 

Records of Outside Registrar-Rule 
17Ad-6(a)(3) 

Calculations of Performance-Rule 
17Ad-6(a)(4) 

Written Inquiries-Rule 17Ad-6(a)(6) 
Records Concerning the Appoint- 
ment of a Transfer Agent-Rule 
17Ad-6(a)(8) 

Records of Restrictions on Transfer- 
Rule 17Ad-6(a)(9) 

Journals-Rule 17Ad-6(a)(10) 





‘Securities Exchange Act Release No. 13636 (June 
16, 1977) (hereinafter cited as “Release No. 
13636”) [42 FR 32404] [Vol. 12, No. 9 SEC Docket 
853 (June 28, 1977) (hereinafter cited as “SEC 
Docket”)]. 
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9. Special Event Documentation-Rule 
17Ad-6(a)(11) 

B. Records Regarding Control Logs for Each 
Issue—Rule 17Ad-6(b) 

C. Cancelled Registered Certificates and 
Accompanying Documentation—Rule 
17Ad-6(c) 

Vl. Rule 17Ad-7: Record Retention. 

A. Retention Periods for Records Regarding 
Transfer Agent’s Appointment, Stops, 
Journals and Control Logs—Rule 17Ad- 
7(c) 

Retention Periods for Cancelled Certifi- 
cates and Accompanying Documenta- 
tion—Rule 17Ad-7(d) 

Microfilming of Records—Rule 17Ad- 
7(f) 

Records Maintained by a Third Party on 
Behalf of a Transfer Agent—Rule 17Ad- 
7(g) 

Transfer Agents that Cease to Perforri: 
Transfer Agent Functions—Rule 17Ad- 
7(h) 


|. Rule 17Ad-1: Definitions. 


A. Item—Rule 17Ad-1(a): The term “item” means 
[1] a certificate or certificates of the same issue of 
securities covered by one ticket (or, if there is no 
ticket, presented by one presentor) presented for 
transfer, or [2] an instruction to a transfer agent 
which holds securities registered in the name of the 
presentor to transfer or to make available all or a 
portion of those securities. [3] In the case of an 
outside registrar, each certificate to be counter- 
signed is an item. 


(1) Question: Does the term “item,” as the basic unit 
upon which performance standards and other 
requirements are formulated, apply only to securi- 
ties registered under Section 12 of the Act? 


Answer: No. Under Section 17A(c)(1) of the Act, a 
transfer agent must be registered with its appro- 
priate regulatory agency if it uses the mails or any 
means or instrumentality of interstate commerce to 
perform any transfer agent function with respect to 
any security either registered under Section 12 of 
the Act,? or which would be required to be registered 
except for the exemptions provided by Sections 
12(g)(2)(B) (securities issued by registered invest- 
ment companies) or 12(g)(2)(G) (securities issued 
by certain insurance companies) of the Act (“quali- 
fying securities”). Once a transfer agent is regis- 
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tered, the turnaround rules apply to all securities, for 
which the registered transfer agent performs 
transfer agent functions. Accordingly, the term 
“item,” and the use of the word “securities” in defin- 
ing an “item,” refers to all securities for which a 
registered transfer agent performs transfer agent 
functions, whether or not all such securities are 
qualifying securities. 


illustration (a): Facts: A registered bank transfer 
agent performs transfer agent functions for the 
securities of an open-end, management company 
registered under the Investment Company Act of 
1940 (“mutual fund shares”) and for its own shares 
which are not qualifying securities. Interpretation: 
The certificates and instructions for transfer pertain- 
ing to the bank’s own shares and the mutual fund 
shares are “items” for purposes of the turnaround 
rules. Accordingly, the turnaround rules apply to the 
bank’s own shares even though the bank’s shares 
are not qualifying securities. In addition, except as 
provided in Rule 17Ad-4(a), the turnaround rules 
apply to the mutual fund shares. 


(2) Question: What are the essential elements in 
determining whether an “item” has been received by 
the transfer agent? 


Answer: In addition to certificates to be counter- 
signed by an outside registrar, Rule 17Ad-1(a) refers 
to two general categories of “items”: certificates and 
instructions. 


The first part of the definition of “item” refers to 
certificates. An “item’ exists for purposes of the turn- 
around rules if the certificates are (i) of the same 
issue of securities, (ii) covered by one ticket, or if 
there is no ticket, presented by one presentor, and 
(iii) presented for transfer, as defined in Rule 17Ad- 
1(d). 


The second part of the definition of “item” concerns 
instructions. An “item” exists if the instruction 
requests a transfer agent (i) that holds securities 





The captions used hereinafter are not intended and 
must not be construed as interpretations of the sub- 
stance of each rule. The captions are used for refer- 
ence only. 


3See generally Sections 12(a), 12(b) and 12(g)(1) of 
the Act. 
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registered in the name of the presentor, (ii) to 
transfer (as defined in Rule 17Ad-1(d)) or to make 
available (as defined in Rule 17Ad-1(c)), (iii) allora 
portion of the securities held in its possession or 
custody. For example, a shipment control list 
(“SCL”) containing instructions from a depository to 
a transfer agent holding, under a transfer agent cus- 
todian or other arrangement, a balance certificate 
registered in the name of the depository’s nominee 
to withdraw by transfer under the Fast Automated 
Securities Transfer (“FAST”) program some of those 
securities and to make them available to the deposi- 
tory would constitute an “item.” 


(3) Question: If a registered transfer agent is 
requested to replace a lost certificate, is the request 
an “item” presented for transfer? 


Answer: No. In this instance, the transfer agent 
replaces a lost certificate upon receipt of an indem- 
nity bond. No certificate has been presented for 
transfer, and the transfer agent is not making availa- 
ble any securities which are registered in the name 
of the presentor and are being held by the transfer 
agent. 


(4) Question: When several certificates of the same 
issue of securities have been presented for transfer 
on several occasions during the same day by the 
same presentor, has only one item been presented 
for transfer? 


Answer: No. Each time a single certificate is pres- 
ented for transfer by one presentor, one item has 
been presented for transfer. Similarly, when there is 
no ticket, each time certificates of the same issue of 
securities are presented for transfer at the same 
time by one presentor, one item has been presented 
for transfer. In the latter case, certificates presented 
at different times must not be aggregated as one 
item, even though all certificates are of the same 
issue of securities and even though the same person 
was the presentor. 


Illustration: Facts: At 2:00 p.m. on a business day, a 
messenger for a broker-dealer presents at the “win- 
dow” of the transfer agent’s premises two 10 share 
certificates of Company A’s Class A common stock. 
At 10:30 a.m. on the next business day, the same 
messenger from the same broker-dealer presents at 
the “window” of the transfer agent’s premises two 
more 10 share certificates of Company A’s Class A 
common stock. Interpretation: Pursuant to Rule 
17Ad-2(a), both presentments were received on the 
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same business day. However, two items were pres- 
ented for transfer because the presentments 
occurred at different times, even though the certifi- 
cates were of the same issue of securities and even 
though the presentor was the same in both 
instances. 


(5) Question: Is there a maximum number of certifi- 
cates of the same issue of securities which may be 
presented for transfer at a single time and still be 
considered a single “item’’? 


Answer: No. Only one item is presented for transfer, 
regardless of the number of certificates, as long as 
all the certificates presented at the same time are (a) 
of the same issue of securities, and (b) covered by 
one ticket, or if there is no ticket, presented by one 
presentor. 


(6) Question: How many certificates of the same 
issue of securities may be “covered by cne ticket”? 


Answer: lf all certificates are of the same issue of 
securities, there is no limit to the number of certifi- 
cates which may be covered by one ticket. 


(7) Question: When the presentor includes certifi- 
cates representing securities of nine different issues 
under one ticket, to be registered in the name of the 
presentor’s nominee, how many items have been 
presented for transfer? 


Answer: Nine. Since the certificates represent nine 
different issues, nine items have been presented for 
transfer. 


(8) Question: Is each broker-originated-window- 
ticket contained in or attached to an SCL a separate 
item? 


Answer: No. An SCL, not each broker-originated- 
window-ticket attached theretc, is a separate item. 


(9) Question: Is the entire SCL one item or is each 
line on an SCL considered a separate iter? 





“See Release No. 13636. [SEC Docket, at 855]. 
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Answer: The entire SCL, and not each line thereon, is 
a single “item.”° 


(10) Question: When a transfer agent receives certif- 
icates covered by one instruction from one presentor 
to transfer the shares to a number of shareholders, 
resulting in the issuance of a greater number of 
separate certificates, how many items have been 
presented for transfer? 


Answer: Assuming that all certificates presented for 
transfer are of the same issue of securities, only one 
item has been presented for transfer since there is 
only one presentor. 


lilustration: Facts: A transfer agent receives five cer- 
tificates from one broker under one transmittal letter 
requesting that the total amount of share be trans- 
ferred to ten shareholders in 20 separate certifi- 
cates. Interpretation: There is only one presentor. 
Therefore, assuming all five certificates are of the 
same issue of securities, only one item has been 
presented for transfer. 


(11) Question: Do either of the following constitute 
an “item” presented for transfer: 
(a) A bond called for partial reduction only? 


Answer: No. If there is only a partial reduction of the 
bond, i.e., the bond is subject to a series of partial 
cash redemptions and has been presented for one of 
them, the bond is not an “item” subject to the turn- 
around rules. As stated in Question (2) above, one of 
the elements of an “item,” when a certificate is 
involved, is that the certificate be “presented for 
transfer.” 


“Transfer” is defined in Rule 17Ad-1(d) to include, 
among other things, cancellation of a certificate and 
issuance of a new one. However, when a bond is 
presented for partial redemption only, the certificate 
presented is not cancelled and a new certificate is 
not issued. Accordingly, since there is no “transfer,” 
the certificate has not been “presented for transfer” 
as required by Rule 17Ad-1(a) and, therefore, is not 
an “item.” 


(b) A bond called for partial reduction and 
transfer? 


Answer: Yes. If the bond has been presented for both 
partial reduction and transfer, then it is an “item.’° 


(12) Question: Does an issuer’s instruction to effect a 
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stock dividend payable from previously authorized 
but unissued shares constitute an “item”? 


Answer: No. Since no certificates are presented for 
transfer, and since the transfer agent does not hold 
the securities as registered inthe name of the issuer- 
presentor, a stock dividend issued from previously 
authorized but unissued shares (i.e., original issue 
securities) is not an item. 


(13) Question: Is an issuer's instruction to a regis- 
tered transfer agent to issue shares pursuant to the 
company’s stock purchase plan considered an 
“item” subject to the turnaround rules? 


Answer: If the shares issued pursuant to a stock 
purchase plan are original issue securities, the 
instruction to issue certificates for those shares is 
not an “item,” since no certificates are presented for 
transfer and since the instruction does not relate to 
securities registered in the name of the issuer- 
presentor and already in the transfer agent’s 
possession. 


However, if treasury shares are used, the instruction 
relates to securities held by the transfer agent and 
registered in the name of the presentor company. 
Accordingly, the instruction constitutes an item sub- 
ject to the turnaround rules.’ 


(14) Question: When the transfer agent, pursuant to 
a transfer agent custodian or other arrangement, 
holds a balance certificate registered in the name of 
the depository’s nominee, do deposits of certificates 
by a depository, and do fanfold instructions attached 
to an SCL to withdraw by transfer under the FAST 
program any shares and to reduce the balance cer- 
tificate constitute “items”? 





‘The entire SCL is a single item, regardless of 
whether some certificates or instructions pertaining 
to any line on an SCL may be classified as “routine,” 
and other certificates or instructions attached to the 
SCL may be classified as “non-routine.” See Ques- 
tion (34) and note 29 infra. 


However, because the transaction includes a partial 
redemption, the item is “non-routine” under Rule 
17Ad-1(i)(5). Cf. Question (43) infra. 


’When any additional instruction is necessary before 
transfer can be effected, the item is considered non- 


routine under Rule 17Ad-1(i)(3). See Question (38) 
infra. 
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Answer: Yes. Under the first part of the definition of 
an “item,”® certificates deposited by the depository 
constitute items. The third element—“presented for 
transfer’ —is met because “transfer,” as defined in 
Rule 17Ad-1(d), includes registration of the change 
of ownership without the physical issuance of 
certificates. 


Under the second part of the definition of an “item,’” 
if the transfer agent receives an SCL with fanfold 
instructions from the depository to withdraw by 
transfer under the FAST program any shares and 
effects transfer by reducing the balance certificate 
and by issuing certificates, the SCL with such 
instructions would also constitute an “item.” 


B. Outside Registrar—Rule 17Ad-1(b): The term 
“outside registrar” with respect to a transfer item 
means a transfer agent which performs only the 
registrar function for the certificate or certificates 
presented for transfer and includes the persons per- 
forming similar functions with respect to debt 
issues. 


(15) Question: Do the federal securities laws prohibit 
a registered transfer agent from performing the 
functions of both a transfer agent and a registrar? 


Answer: No. The federal securities laws do not pro- 
hibit a single transfer agent from performing both 
functions, nor do the federal securities laws require 
an issuer to engage two separate entities for pur- 
poses of performing transfer agent and registrar 
functions.! 


C. Made Available—Rule 17Ad-1(c): An item is 
“made availiable” when (1) In the case of an item for 
which the services of an outside registrar are not 
required, or which has been received from an out- 
side registrar after processing, the transfer agent 
dispatches or mails the item to, or the item is await- 
ing pick-up by, the presentor or a person designated 
by the presentor, or (2) In the case of an item for 
which the services of an outside registrar are 
required, the transfer agent dispatches or mails the 
item to, or the item is awaiting pick-up by, the out- 
side registrar, or (3) In the case of an item for which 
an outside registrar has completed processing, the 
outside registrar dispatches or mails the item to, or 
the item is awaiting pick-up by, the presenting 
transfer agent. 


(16) Question: What is the meaning of “dispatched” 
for purposes of Rule 17Ad-1(c)? 
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Answer: An item is considered “dispatched” when it 
leaves the premises where transfer agent functions 
are performed and is sent to the receiving party orto 
a location from which it is picked up by the receiving 
party." 


(17) Question: When is an item considered “mailed” 
for purposes of Rule 17Ad-1(c)? 


Answer: An item is considered “mailed” either when 
it is delivered to a location from which it is collected 
by the U.S. Postal Service or when it is being deli- 
vered to the U.S. Postal Service.'? 


(18) Question: When a transfer agent, after complet- 
ing its performance of both the transfer and registrar 
functions, delivers by noon on the third business day 
a completed item in a properly addressed envelope 
to its on-premises mail room from which the mail is 
picked up daily at 5:30 p.m. by the U.S. Postal Ser- 
vice, is the item considered to have been made avail- 
able when it reaches the mail room? 


Answer: Yes. Rule 17Ad-1(c)(1) indicates that an 
item is “made available” when the transfer agent 
“mails” the item to the presentor or a person desig- 
nated by the presentor. In this instance, the mail 
room serves as a designated drop area from which 
the U.S. Postal Service makes daily pickups. More 
importantly, since the completed item was delivered 
to the mail room by noon of the third business day as 
required by Rule 17Ad-2(a),'* the item is considered 
to have been mailed'* and, accordingly, “made 
available.” 





®See Rule 17Ad-1(a) and Question (2) supra, and 
Release No. 13636. [SEC Docket, at 855]. 


Id. 

“This matter is largely governed by state law. In 
addition, the various national securities exchanges 
may require separate entities. See e.g., NYSE Com- 
pany Manual, Section Al, Agencies, At A-5. 

‘See Release No. 13636. [SEC Docket, at 855]. 


21d. 

'SThe result would be different if the item is not 
delivered to the mail room by noon on the third 
business day as required by Rule 17Ad-2(a). 


4See note 12 supra and Question (17). 
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(19) Question: After the transfer agent completes 
transfer, the items are placed into an outgoing mail 
basket from which they are picked up by an in-house 
mail carrier. The carrier then delivers the items to 
the transfer agent’s central mail facility, located sev- 
eral miles away, which, in turn, delivers the items to 
the U.S. Postal Service. When are the items “made 
available”? 


Answer: The transfer agent makes the items availa- 
ble when the central mail facility “mails the item[s] 
to... the presentor.” Thus, inthis instance, the items 
are “made available” when they are being delivered 
to the U.S. Postal Service.** 


D. Transfer—Rule 17Ad-1(d): [There are two 
parts to, or methods which describe, the definition of 
“transfer.”] The “transfer” of an item is accomp- 
lished [1] when, in accordance with the presentor’s 
instructions, all acts necessary to cancel the certi*i- 
cate or certificates presented for transfer and to 
issue a new certificate or certificates, including the 
performance of the registrar function, are com- 
pleted and the item is made available to the presen- 
tor by the transfer agent, or [2] when, in accordance 
with the presentor’s instructions, a transfer agent 
which holds securities registered in the name of the 
presentor [a] completes all acts necessary to issue a 
new certificate or certificate representing all or a 
portion of those securities and makes available the 
new certificate or certificates to the presentor or a 
person designated by the presentor, or [b] with 
respect to those transfers of record ownership to be 
accomplished without the physical issuance of cer- 
tificates, completes registration of change in owner- 
ship of all or a portion of those securities. 


(20) Question: What is the status of an item rejected 
at the window of the transfer agent’s premises? 


Answer: ltems presented for transfer but rejected at 
the window are not received for transfer and, accord- 
ingly, are not subject to the turnaround rules.!® 





‘S/d. Any delay occurring before the item reaches the 
U.S. Postal Service must be recorded on the record 
maintained under Rule 17Ad-6(a)(1). 

l6See Release No. 13636. [SEC Docket, at 856]. 


“Id. 
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(21) Question: How should a transfer agent treat an 
item which, after some interna! circulation and 
review, is rejected as unacceptable for transfer? 


Answer: The item should be considered as rejected. 
Since the transfer agent, pursuant to Rule 17Ad- 
6(a)(1), made a record showing the date the item 
was received from the presentor, that record should 
indicate that the item was subsequently rejected, so 
that the item does not appear as an “open” item on 
the transfer agent’s records. In addition, if an inter- 
nal control ticket was prepared prior to the time of 
rejection, the ticket must be traceable to any rejec- 
tion notice sent to the presentor. 


The item should not be considered non-routine 
under Rule 17Ad-1(i)(3) and should not be logged in 
as a non-routine item under Rule 17Ad-6(a)(2)(iv). 


Finally, since these items are considered rejected, 
they are not included in the records required by Rule 
17Ad-6(a)(2) and (a)(4) used to compute the 
number of items turned around pursuant to Rule 
17Ad-2(a). 


(22) Question: When a transfer agent, pursuant toa 
transfer agent custodian or other arrangement, 
holds a balance certificate representing securities 
registered in the name of a depository’s nominee, 
does “transfer” occur when the transfer agent either 
(a) issues new certificates representing a portion of 
those securities and makes the certificates available 
to the depository, or (b) registers a change in owner- 
ship from the name of a participant in a depository to 
the name of the depository’s nominee without a 
physical issuance of securities? 


Answer: In either case, such transfers fall within the 
second method of “transfer.” Thus, although a 
“transfer” usually will involve cancelling old certifi- 
cates and issuing new certificates, no physical issu- 
ance of certificates need occur—e.g., when a 
depository is the presentor and it requests the 
transfer agent, which holds a balance certificate, to 
complete registration of a change of ownership from 
the name of the depository’s participant to the name 
of the depository’s nominee.?’ 


E. Turnaround—Rule 17Ad-1(e): The “turn- 
around” of an item is completed [1] when transfer is 
accomplished, or [2] when an outside registrar is 
involved, the transfer agent in accordance with the 
presentor’s instructions completes all acts neces- 
sary to cancel the certificate or certificates pres- 
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ented for transfer and to issue a new Certificate or 
certificates, and the item is made available to an 
outside registrar. 


(23) Question: If an outside registrar is involved, 
when is turnaround complete? 


Answer: Turnaround is completed when the item is 
made available to the outside registrar after the 
transfer agent has cancelled the old certificate and 
has issued the new certificate in accordance with the 
presentor’s instructions. 


(24) Question: Is turnaround completed when the 
transfer agent makes the item available to an outside 
registrar, even if the outside registrar performs its 
function on the transfer agent’s own premises? 


Answer: Yes. Rule 17Ad-1(c)(2), in describing how 
an item is “made available” to an outside registrar, 
does not specify where the transfer agent must dis- 
patch or mail the item. In addition, Rule 17Ad-1(b) 
does not specify where an outside registrar must 
perform its function. Thus, turnaround is completed 
when a transfer agent makes the item available to an 
outside registrar, regardless of whether the registrar 
performs its function on or off the transfer agent’s 
premises.'® 


Illustration: Facts: A New York transfer agent has a 
subsidiary transfer agent operation located in Chi- 
cago, which receives the items for transfer. The can- 
celled certificate is forwarded to the New York 
transfer agent for issuance of the new certificate. A 
bank in New York, acting as outside registrar, daily 
performs its functions on the New York transfer 
agent’s premises. Interpretation: The New York 
transfer agent completes “turnaround” when the 
new certificate is made available to the outside regis- 
trar's employees on the New York transfer agent’s 
premises. 


(25) Question: Is an item made available and, there- 
fore, turnaround completed, when, after the old cer- 
tificate is cancelled and the new one issued, the item 
is placed by noon on the third business day following 
its receipt in the mail room of the transfer premises 


for the only daily pick-up at 5:30 p.m. by the U.S. 
Postal Service? 


Answer: Yes. Turnaround is completed either (a) 
when transfer is accomplished in accordance with 
Rule 17Ad-1(d), which requires as the last step inthe 
transfer of the item making it available to the presen- 
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tor (or a person designated by the presentor), or (b) 
when an outside registrar is involved, the item is 
made available to the outside registrar. 


Under Rule 17Ad-1(c), an item is “made available” 
when, among other things, the transfer agent “mails” 
the item. The item is considered mailed when it is 
placed by noon of the third business day following its 
receipt in the mail room on the transfer premises 
from which itis collected by the U.S. Postal Service.'9 


F. Receipt—Rule 17Ad-1(g): The “receipt” of an 
item or a written inquiry or request occurs when the 
item or written inquiry or request arrives at the pre- 
mises at which the transfer agent performs transfer 
agent functions, as defined in Section 3(a)(25) ofthe 
Act. 


(26) Question: Are the following considered items 
received for transfer and, accordingly, subject tothe 
turnaround rules: 

(a) Items addressed to another transfer agent 
but inadvertently delivered to the subject transfer 
agent? 


Answer: No. The transfer agent does not perform 
transfer agent functions for such items. 


(b) Items addressed to the subject transfer 
agent, but for which the transfer agent does not 
perform transfer agent functions? 


Answer: No, since the transfer agent does not per- 
form transfer agent functions for such items. 


(c) Items for which the transfer agent is the 
appropriate transfer agent but, because of nonpay- 
ment of fees, refuses to transfer such securities? 


Answer: If these items are promptly returned to the 
presentor, they would not be considered received for 
transfer. 





8However, the transfer agent must maintain, pursu- 
ant to Rule 17Ad-6(a)(1)(ii), records showing clearly 
when the item was made available to the outside 
registrar. 


'8See Question (17) supra. 
201f the transfer agent retains the item, it must be 


considered “received” for transfer but may be classi- 
fied as “non-routine.” See Question (40) infra. 
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(27) Question: Has “receipt” occurred when the item 
arrives in the mail room at the transfer premises? 


Answer: Yes. Since the item arrived at the premises 
at which the transfer agent performs transfer agent 
functions, receipt has occurred for purposes of the 
turnaround rules.2? The fact that the item was 
received in the mail room instead of the actual office 
or department where transfer agent functions are 
performed is immaterial. Thus, when the mail room 
is located in the same building as, or in a building 
connected to, the transfer premises, receipt occurs 
when the item arrives at the mail room. In this con- 
nection, the transfer agent must minimize delays 
which are subject to its control. It will be in the 
transfer agent's interest, therefore, to ensure that a 
received item is promptly forwarded from the mail 
room to the transfer department.” 


(28) Question: Has “receipt” occurred when items 
arrive at a “drop” located a significant distance from 
the transfer premises? 


Answer: No. The items have not been received, for 
purposes of the turnaround rules, until they arrive at 
the actual premises where transfer agent functions 
are performed. Thus, since the items have not 
arrived at the actual transfer premises when they 
arrive at such a “drop,” they are not considered as 
having been received under Rule 17Ad-1(g)*? How- 
ever, when items are received at a “drop,” a regis- 
tered transfer agent must have, pursuant to Rule 
17Ad-2(f), appropriate procedures to assure, and 
must assure, that items are promptly forwarded to 
the actual transfer premises. 


(29) Question: In those cases where the named 
transfer agent for an issue contracts with a service 
bureau, which also is a registered transfer agent, to 
perform the transfer agent functions for the issue, 
including transferring the certificates and maintain- 
ing the securityholder records, does receipt of an 
item occur when it arrives at the premises of the 
named transfer agent? 


Answer: No. An item is “received” when it arrives at 
the premises of the transfer agent that actually per- 
forms the transfer agent functions. Under the facts 
as presented, the named transfer agent does not 
perform the transfer agent functions; rather, those 
activities are performed at the premises of the ser- 
vice bureau. Accordingly, for purposes of the turn- 
around rules, receipt of the item occurs when it 
arrives at the service bureau's premises. 
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However, pursuant to Rule 17Ad-2(f), both the ser- 
vice bureau and named transfer agent must have 
appropriate procedures to assure, and must assure, 
that items are promptly forwarded to the premises of 
the service bureau. 


Illustration: Facts: Both Company A and Company B 
are registered with their appropriate regulatory 
agency as transfer agents. Company A is the named 
transfer agent for an issue. Company A has con- 
tracted with Company B, a service bureau, to per- 
form on behalf of Company A the transfer agent 
activities for that issue. Company A does not main- 
tain or update the securityholder records. When an 
item is presented for transfer to Company A, Com- 
pany A promptly forwards the item to Company B. 
Company B date-stamps the item upon receipt, 
completes turnaround, and makes the item avail- 
able directly to the presentor. Company B daily sends 
to Company A a print-out of transfers completed by 
Company B. Interpretation: Company A and B must 
have appropriate procedures to assure, and must 
assure, that the item is promptly forwarded to Com- 
pany B’s premises. Receipt occurs, for the purposes 
of the turnaround rules, when the item arrives at 
Company B’s premises. In addition, Company B 
must maintain the appropriate records® and meet 
the required turnaround performance. 


G. Business Day—Rule 17Ad-1(h): A “business 
day” is any day during which the transfer agent is 
normally open for business and excludes Saturdays, 
Sundays and legal holidays or other holidays nor- 
mally observed by the transfer agent. 





21See Release No. 13636. [SEC Docket, at 856]. 
22!d. 
31d. 


24As used in this release, the terms “named transfer 
agent” and “appointed transfer agent” refer to the 
registered transfer agent engaged by the issuer to 
perform the transfer agent functions for an issue of 
securities. Except where the term “outside service 
bureau” is used, the term “service bureau” refers to 
an entity that performs the transfer agent functions 
for that issue for the named transfer agent and is a 
registered transfer agent. A service bureau arrange- 
ment is sometimes also referred to as a “private label 
service.” 


25See Rules 17Ad-6 and 17Ad-7. 
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(30) Question: Would any of the following circum- 
stances give rise to a determination that a given day 
not be considered a “business day” for purposes of 
the turnaround rules: 


(a) Days when, because of severe inclement 
weather, city government and other businesses are 
forced to close down, virtually all forms of transpor- 
tation are not available and ordinary commerce is 
suspended, but a bank transfer agent nevertheless 
opens its transfer department with a skeleton staff 
only? 


Answer: Yes. Such days are not considered “busi- 
ness days” for purposes of the turnaround rules. 


(b) Days when various public transportation sys- 
tems have ceased to operate because of union or 
other strikes? 


Answer: No. In these circumstances, most busi- 
nesses, including transfer agents, are still “normally 
open for business.” Transit strikes do not terminate 
basic business operations, even though it may be 
more difficult for employees to get to work.” 


(c) Days when businesses are requested or 
required to close by order of acity, municipal or state 
government? 


Answer: Yes. Such days would not be considered 
business days for purposes of the turnaround rules, 
since most, if not all, business would not normally be 
open. 


H. Routine—Rule 17Ad-1(i): [The definition of a 
“routine” item is stated in the negative—i.e., an item 
received for transfer will be deemed routine unless it 
falls within the specified exceptions enumerated in 
Rule 17Ad-1(i)(1)-(8).]?’ 


(31) Question: When should a transfer agent classify 
an item as “routine” or “non-routine”? 


Answer: The decision that an item is routine or non- 
routine must be made as soon as the item is 
reviewed upon receipt at the transfer premises. 
Once a transfer agent determines than an item is 
“routine,” the item generally retains that classifica- 
tion throughout the completion of turnaround. Thus, 
an otherwise routine item does not become non- 
routine by virtue of internal delays in the turnaround 
of the item. 
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(32) Question: Once an item is determined to be 
“non-routine,” does it remain so, even after addi- 
tional documentation has been received and 
reviewed and the item can be transferred? 


Answer: Yes. An item that is determined to be ‘“‘non- 
routine” retains that classification until turnaround is 
completed. 


(33) Question: What is the effect under the turna- 
round rules when an item is classified as non- 
routine? 


Answer: Some of the turnaround rules apply only to 
routine items. For example, the three business day 
turnaround requirement in Rule 17Ad-2(a) applies 
only to routine items. If the item is non-routine, Rule 
17Ad-2(e) requires that the item receive “diligent 
and continuous attention” and must be turned 
around “as soon as possible.” 


Other rules, while applying to both routine and non- 
routine items, distinguish between the two. For 
example, the recordkeeping rules in Rule 17Ad-6 
contain separate requirements depending on 
whether the item is routine or non-routine. 


Thus, every transfer agent is encouraged to examine 
carefully each turnaround rule. 


(34) Question: Is an SCL which has attached thereto 
some certificates or instructions that might be 
denominated non-routine treated partially as a non- 
routine item? 


Answer: No. An SCLisa single” routine item, regard- 
less of whether some of the certificates or instruc- 





2°A 10% margin in the turnaround and processing 
standards exists in Rule 17Ad-2(a) and (b). If, des- 
pite this margin, a transfer agent still fails to meet the 
turnaround or processing requirement, it should 
explain the circumstances in its notice of non- 
compliance filed pursuant to Rule 17Ad-2(c) or (d). 


27The various subparagraphs of Rule 17Ad-1(i) are 
set forth below preceding the interpretations 
thereunder. 


28See note 5 supra and Question (9). 
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tions attached thereto pertain to a line on the SCL 
that may be classified as non-routine.”? 


1. Requisitioning Certificates-Rule 17Ad-1(i)(1): 
An item is “routine” if it does not require requisition- 
ing certificates of an issue for which the transfer 
agent, under the terms of its agency, does not main- 
tain a supply of certificates. 


(35) Question: May a registered transfer agent, 
which, under the terms of its agency, is obligated to 
maintain a supply of certificates for an issue of 
securities, treat as “non-routine” items received for 
transfer if the transfer agent has exhausted its 
supply of certificates for that issue? 


Answer: No. A transfer agent, which is required to 
maintain under the terms of its agency a working 
supply of unissued ceertificates, must treat items 
received for transfer as “routine,” even though it 
must requisition additional certificates from the 
issuer or another source before transfer may be 
effected. There is no exception from the definition of 
“routine” in such cases, even if the transfer agent 
had earlier made a timely request for more certifi- 
cates and they were not forthcoming, or even if there 
was an unusually large volume of trading and result- 
ing transfers that exhausted its supply of certificates 
earlier than anticipated. The absence of such an 
exception encourages the implementation of effec- 
tive inventory control and efficient reorder 
procedures.°*° 


Answer: No. The bond registrar is not required to 
perform any additional act in effecting the transfer of 
the bond which it would not otherwise perform had 
the bond been presented directly to the bond regis- 
trar. The bond is not transformed into a “non- 
routine” item merely because it is first presented to 
the bond trustee. Thus, unless the item otherwise 
qualified as non-routine under Rule 17Ad-1(i), itis a 
routine item for purposes of the turnaround rules. 


(37) Question: When the registered transfer agent, 
as trustee and authenticating agent for a bond issue, 
must forward, pursuant to the Indenture Agreement, 
the bonds to the issuer for signature by an officer in 
his corporate capacity before the certificate may be 
made available to the presentor, is the item non- 
routine? 


Answer: Yes. Such items may be treated as non- 


routine because the trustee, in order to effect 
transfer, must obtain additional signatures from the 
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corporate officer. 


(38) Question: A transfer agent receives an instruc- 
tion from the issuer-presentor to use treasury 
shares, which are registered in the name of the 
issuer and being held by the transfer agent, to issue 
certificates under the issuer’s stock purchase plan. 
However, transfer can be accomplished only after an 
authorization letter is received from the issuer. Is 
such an instruction a non-routine item? 


Answer: Yes. If the transfer agent must await the 
receipt of an authorization letter from the issuer- 
presentor before accomplishing transfer, the 
instruction qualifies as a non-routine item, since 
additional instructions must first be obtained from 
the issuer. 





°Generally, before the SCL is presented to the 
transfer agent, securities depositories review the 
certificates and instructions and retain those items 
which are non-routine. In those instances where an 
SCL does contain both routine and non-routine cer- 
tificates or instructions, transfer agents might con- 
sider using the following procedure: Notify the 
depository; photocopy the SCL; transfer those certifi- 
cates, and effect transfers pursuant to those instruc- 
tions, capable of being transferred, and make them 
available to the depository together with the SCL and 
a memorandum containing information as to why 
non-routine certificates or instructions were not 
transferred; and return to the depository in a separ- 
ate envelope all non-routine certificates or instruc- 
tions not transferred, unless the depository instructs 
otherwise. This is merely a suggested procedure; 
other procedures may be used. However, this proce- 
dure does not suggest or imply that the SCL, as a 
single routine item, has now been broken down into 
several items—some routine and some non-routine; 
the SCL remains a single, routine item in all respects. 


In all cases, appropriate documentation satisfying 
Rule 17Ad-6 must be prepared and maintained. If 
the transfer agent returns any certificates or instruc- 
tions because they are non-routine and cannot be 
transferred, the record required by Rule 17Ad- 
6(a)(1)(i) for the SCL schould contain either a nota- 
tion for that line, such as “returned to presentor,” or 
an indication of the number of lines not transferred, 
such as “3 lines returned to presentor.” 


3°See Release No. 13636. [SEC Docket, at 856-57]. 
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Illustration: Facts: A company submits stock certifi- 
cate transmittal forms to its transfer agent. These 
forms supply information necessary to issue one 
certificate per form and designate participants eligi- 
ble to receive shares of the company pursuant to its 
stock purchase plan. Three days later, the transfer 
agent receives a general transmittal letter confirm- 
ing the number of stock certificate transmittal forms 
previously sent and indicating the number of shares 
to be issued. The transfer agent thereafter receives 
an authorization letter, signed by an officer of the 
company, instructing the transfer agent to draw 
against treasury shares, which are registered in the 
name of the company and are being held by the 
transfer agent, to fulfill the transmittal forms. 
Although the transfer agent begins issuing the new 
certificates as soon as it receives the stock certifi- 
cate transmittal forms, transfer can be accom- 
plished only after the authorization letter is received. 
Interpretation: Since the transfer agent must await 
additional instructions from the company via the 
authorization letter before transfer can be accomp- 
lished, the instruction is a non-routine item. 


(39) Question: May a service bureau, which is a 
registered transfer agent, classify items that are 
received from and subsequently returned to the 
named transfer agent for performance of the regis- 
trar function as non-routine? 


Answer: No. The service bureau must classify the 
items as routine, even though two separate entities 
perform part of the transfer function—the transfer 
activity by the service bureau and the registrar activ- 
ity by the named transfer agent. No additional docu- 
ments or endorsements of the type contemplated by 
Rule 17Ad-1(i)(3) are required. This example is sim- 
ilar to any other situation where both a transfer agent 
and outside registrar are involved. 


Illustration: Facts: The named transfer agent for an 
issue receives the certificates, totals and logs them. 
The certificates are then forwarded to the service 
bureau, which issues new certificates and creates 
transfer journals. Thereafter, the certificates are 
returned to the named transfer agent, which per- 
forms the registrar function, countersigns the certifi- 
cates and makes them available to the presentor. 
Interpretation: The service bureau must consider 
these items as routine. 


(40) Question: If a transfer agent retains items 


received for transfer pending receipt of payment of 
transfer fees rather than returning them to the pres- 
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entor for non-payment, may such items be classified 
as non-routine? 


Answer: Yes. If the transfer agent decides to retain 
items at its premises even though transfer fees for 
such items have not been paid, the items have been 
“received.”>! However, such items may be classified 
as “non-routine” because the transfer agent must 
await additional instruments by which payment of 
transfer fees is to be effected. In such cases, pursu- 
ant to Rule 17Ad-2(e), the transfer agent is then 
obligated both to give such non-routine items “dili- 
gent and continuous attention,” which includes, 
among other things, frequent and assiduous notifi- 
cation to the presentor that the item is being retained 
pending receipt of transfer fees, and, after receipt of 
payment, to turn around such items “as soon as 
possible.” 


(41) Question: May an item presented for transfer be 
classified as “non-routine” when, in the course of 
effecting transfer, the transfer agent is required to 
compute its transfer fee and fill in several blank 
checks attached to the item with the appropriate 
amount? 


Answer: No. When a blank check is attached to the 
item and the transfer agent can compute its transfer 
fee and enter the appropriate amount on the check, 
the item must be classified as “routine.” Thus, if a 
single certificate is presented for transfer with a 
blank check attached, the item is routine. Similarly, 
if several certificates of the same issue under one 
ticket are presented for transfer with blank checks 
attached, the item is routine. And, if an SCL is sub- 
mitted with several vouchers attached, the item (i.e., 
the SCL) is routine. The transfer agent need not 
obtain any further documentation or endorsements, 
within the meaning of Rule 17Ad-1(i)(3), which 
would transform such routine items into non-routine 
items. 


3. No Review of Certain Supporting Documenta- 
tion Required-Rule 17Ad-1(i)(4): An item is “rou- 
tine” if it does not require review of supporting 
documentation other than assignments, endorse- 
ments, stock powers, certified corporate resolutions, 
signature or other common and ordinary guarantees 
or appropriate tax or tax waivers. 





31Compare note 20 with Question (26)(c) supra. 
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(42) Question: Are all items referred to counsel for 
review considered non-routine? 


Answer: No. Items referred to counsel are not auto- 
matically non-routine under Rule 17Ad-1(i)(4). Ifthe 
item requires no more than a review by counsel of 
the documents listed in Rule 17Ad-1(i)(4), the item 
is considered routine. If that review, however, 
requires counsel to examine other documentation, 
to obtain the information listed in Rule 17Ad-1(i)(3), 
or to render a legal opinion, the item would be con- 
sidered non-routine. 


4. Transfers Not in Connection with a Reorganiza- 
tion, Tender Offer, Exchange, Redemption or 
Liquidation-Rule 1 7Ad-1(i)(5): An item is “routine” if 
it does not involve a transfer in connection with a 
reorganization, tender offer, excange, redemption or 
liquidation. 


(43) Question: When a portion of a registered bond 
issue is called, and the bond registrar remits new 
bonds and cash to the bondholder as well as pays on 
uncashed coupons, is the item non-routine? 


Answer: Yes. Under Rule 17Ad-1(i)(5), the item 
involves a partial cash redemption and, accordingly, 
is not routine. 


5. Recent Registered Public Offerings Not of a Con- 
tinuing Nature-Rule 17Ad-1(i)(8): An item is “rou- 
tine” if it does not include a security of an issue 
which within the previous 15 business days was 
offered to the public, pursuant to a registration state- 
ment effective under the Securities Act of 1933, in 
an offering not of a continuing nature. 


(44) Question: When does the 15 business day 
period start to run? 


Answer: For purposes of determining whether an 
item is non-routine under this exception, the 15 bus- 
iness day period begins from the closing date of the 
public offering, i.e., the date on which the securities 
are delivered to the underwriter for the issue. 


(45) Question: Pursuant to a registration statement 
effective under the Securities Act of 1933, securities 
are sold to the public in an offering not of a continu- 
ing nature. Thirty to forty-five days elapse before the 
certificates are presented for transfer, and they are 
presented in large quantities. May the transfer agent 
treat such certificates as “non-routine” items? 
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Answer: No. The securities were not offered to the 
public within the previous 15 business days, andthe 
offering was not of a continuing nature. Thus, any 
such items received for transfer are “routine.” The 
increase in the volume of transfers, because of both 
the offering and the quantity of certificates pres- 
ented, does not entitle the transfer agent to treat 
such items as non-routine. 


(46) Question: Would the answer to Question (45) be 
different ifthe securities are initially registered inthe 
name of nominees that, more than 15 business days 
later, present in large quantities certificates for 
breakdown and transfer to individual 
securityholders? 


Answer: No. If more than 15 business days have 
elapsed since the securities were initially offered to 
the public in an offering not of a continuing nature, 
the items remain routine. The classification of items 
is not altered merely because the securities were 
initially registered in nominee name or were pre- 
sented in large quantity for breakdown and transfer 
to individual holders. 


li. Rule 17Ad-2: Turnaround, Processing and For- 
warding of Items. 


A . General.*2 


(47) Question: Must a registered transfer agent 
report to its appropriate regulatory agency that it is 
meeting the turnaround or processing requirements 
of Rule 17Ad-2? 


Answer: No. Rule 17Ad-2(a) and (b) does not require 
that a transfer agent report its compliance with the 
performance standards of that rule. 


(48) Question: Is there an exemption from the turn- 
around, processing and forwarding requirements of 
Rule 17Ad-2 when a registered transfer agent con- 
verts its transfer operations to an “on-line’*? system? 





32The following questions and answers have general 
application to some or all provisions in Rule 17Ad-2. 
The text of various paragraphs in Rule 17Ad-2 is set 
forth below preceding the interpretations 
thereinunder. 


33When a transfer agent uses an “on-line” system, 


the master shareholder files and records are 
updated immediately upon transfer. 
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Answer: No. No exemption from the requirements of 
Rule 17Ad-2 is provided for a registered transfer 
agent that converts from a “batch’* system to an 
“on-line” system. There are several reasons for 
reaching this conclusion. First, in order to protect 
investors, it is important that transfer agents meet 
the performance standards in Rule 17Ad-2(a) and 
(b) to avoid any lag in the transfer and processing of 
securities transactions and to prevent any backlog 
from occurring. Second, Rule 17Ad-6 imposes 
requirements that recordkeeping be “current.” If 
transfer operations are shut-down to allow for con- 
version from one system to another, potential prob- 
lems in maintaining “current” records may occur. 
Finally, Rule 17Ad-2 provides a 10% margin for turn- 
around and processing of items. Accordingly, a reg- 
istered transfer agent must comply with the 
turnaround rules when converting from the “batch” 
method to an “on-line” system, and all performance 
standards of Rule 17Ad-2 must still be met. 


(49) Question: A registered transfer agent has 
located in several cities satellite offices performing 
various transfer agent functions. May such transfer 
agent separately compute the performance statis- 
tics for each satellite office? 


Answer: No. The transfer agent must aggregate fig- 
ures from all of its operations when calculating turn- 
around and processing performance statistics for 
purposes of determining compliance with Rule 
17Ad-2 and for purposes of recordkeeping under 
Rule 17Ad-6. In addition, aggregate figures must be 
used in computing volume when determining the 
availability of the exemption in Rule 17Ad-4(b). 


(50) Question: How should a registered transfer 
agent that accepts a new appointment treat items 
that are received for transfer between the effective 
date of the appointment and the date on which the 
shareholder records and stop files are received? 


Answer: Once the appointment is effective, a regis- 
tered transfer agent is obligated to perform its con- 
tracted transfer agent activities for those new issues 
in compliance with the Act and the rules thereunder. 
Hence, all items arriving after the effective date of 
the appointment, regardless of whether the transfer 
agent has all the necessary books and records to 
effect transfer or processing, are treated as items 
received for transfer subject to the turnaround rules. 
Accordingly, a registered transfer agent should not 
make its appointment effective under its agency 
agreement until it has custody and possession of all 
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shareholder records, stop files, unissued blank cer- 
tificates and other materials necessary to effect 
transfer or processing. To avoid the possibility of a 
transfer agent falling into noncompliance with the 
turnaround rules, it is recommended that registered 
transfer agents remind issuers and others from 
whom transfer agents receive such records of the 
obligations imposed upon transfer agents by the 
turnaround rules.*° 


(51) Question: Does a transfer agent satisfy the 90% 
standard in Rule 17Ad-2(a) and (b) by applying that 
standard cumulatively to a 12 month period, i.e., by 
turning around or processing 90% of all items 
received for the year by the end of that year? 


Answer: No. The 90% standard in Rule 17Ad-2(a) 
and (b) must be applied to each month separately. A 
transfer agent is not permitted to aggregate the per- 
centage of items turned around or processed for 
each 12 consecutive months to arrive at an annual 


percentage rate of 90% to establish compliance with 
that rule. 


B. Turnaround Requirement for Registered 
Transfer Agents—Rule 17Ad-2(a): Every registered 
transfer agent (except when acting as an outside 
registrar) shall turnarcund within three business 
days of receipt at least 90 percent of all routine items 
received for transfer during a month. For the pur- 
poses of Rule 17Ad-2(a), items received at or before 
noon on a business day shall be deemed to have 
been received at noon on that day, and items 
received after noon on a business day or received on 
a day not a business day shall be deemed to have 
been received at noon on the next business day. 


(52) Question: Does a bond registrar comply with the 
turnaround rules if it transfers a registered bond 
within three business days of receipt? 


Answer: Yes. The person who performs the transfer 
function for a bond issue is called a “bond registrar.” 
Since it performs the “transfer” function for the bond 





Under the “batch” method of updating the share- 
holder records, changes to the master files are not 
entered until after close of the normal business day, 
when all items transferred that day are inputed into 
the books and records. 


See generally Release No. 13636. [SEC Docket, at 
857.]. 
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issue, a bond registrar is treated the same as any 
other registered transfer agent for purposes of the 
turnaround rules, including Rule 17Ad-2(a).*° 
Accordingly, the transfer of bonds by a bond regis- 
trar is subject to the three business day turnaround 
requirement of Rule 17Ad-2(a). 


(53) Question: May a transfer agent that uses an 
outside registrar choose to calculate its turnaround 
performance as if it performed the registrar func- 
tion, i.e., by recording the dates on which each item 
is received from and made available to the presentor 
(rather than by recording the date on which each 
item is made available to the outside registrar, as 
contemplated by Rule 17Ad-1(c)(2) and required by 
Rule 17Ad-6(a)(1)(ii))? 


Answer: Yes. The effect of this election is to treat the 
outside registrar as if the registrar function were 
performed in-house. Generally, when an outside 
registrar is involved, a registered transfer agent has 
three business days under Rule 17Ad-2(a) to “turn- 
around” the item, which is defined under Rule 17Ad- 
1(e) to include making the item available to the 
outside registrar pursuant to Rule 17Ad-1(c)(2). The 
outside registrar, pursuant to Rule 17Ad-2(b), then 
has one business day to “process” the item, which, 
under Rule 17Ad-1(f), is defined as performing the 
registrar function and making the item available to 
the presenting transfer agent pursuant to Rule 1 7Ad- 
1(c)(3). The transfer agent, in turn, must make the 
item available to the presentor, as required by Rule 
17Ad-1(c)(1). Thus, the entire procedure, from the 
time of receipt by the transfer agent until the item is 
made available to the presentor, normally takes four 
business days. 


However, if the transfer agent elects to treat the 
outside registrar as an in-house registrar, the item 
must be made available to the presentor within three 
business days. When an outside registrar is not 
involved, “turnaround” of an item is completed, 
under Rule 17Ad-1(e) when “transfer” is accomp- 
lished. “Transfer,” by definition under Rule 17Ad- 
1(d), includes performing the registrar function as 
well as making the item available to the presentor. 
Thus, turnaround of an item does not involve the 
additional business day which would otherwise 
occur. 


If the requirements of Rules 17Ad-2(a) (turnaround 
within three business days), 1 7Ad-1(e) (completing 
turnaround by accomplishing transfer) 17Ad-1(d) 
(transfer, including the registrar function), and 
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17Ad-1(c)(1) (making the item available to the pres- 
entor) are met, the transfer agent is required under 
Rule 17Ad-6(a)(1) to prepare records showing the 
business days on which each item is received from 
and made available only to the presentor. 


The transfer agent’s election to comply with the turn- 
around rules and to calculate its turnaround perfor- 
mance under Rule 17Ad-6(a) in this manner must 
be set forth in a written undertaking and sent to the 
Commission and the transfer agent’s appropriate 
regulatory agency. In addition, the written undertak- 
ing must provide that a failure to comply with the 
turnaround performance standards under Rule 
17Ad-2(a) will be charged to the transfer agent, 
irrespective of whether the delays were caused by 
the transfer agent or by the outside registrar. 


(54) Question: What is the effect of the noon cut-off 
provision when an item is received before noon in 
the transfer agent’s mail room but not forwarded 
until after noon to the transfer department where 
dating of the item occurs? 


Answer: Items received in the transfer agent’s mail 
room, located on the premises where the transfer 
activities are actually performed, are considered 
“received” under Rule 1 7Ad-1(g).*’ Thus, under Rule 
17Ad-2(a), items received in the mail room at or 
before noon on a business day are deemed received 
by the transfer agent at noon on that same business 
day, even though the items may not be forwarded 
until after noon to the transfer department. 


When the items are dated by the transfer depart- 
ment and not by the mail room, the transfer agent 
first must determine the cut-off time by which all 
items received at or before noon in the mail room will 
be forwarded to the transfer department. Then the 
transfer agent must observe this cut-off time for 
date-stamping items received in the transfer depart- 
ment. To implement this procedure, the transfer 





36A bond registrar is not an “outside registrar,” which 
is defined in Rule 17Ad-1(b) as a transfer agent that 
performs only the registrar function or similar func- 
tions with respect to debt issues and which must 
process items within one business day under Rule 
17Ad-2(b). 


37S$ee Question (27) supra, and Release No. 13636. 
[SEC Docket, at 856]. 
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department must receive a commitment from the 
mail room that all items received at or before noon by 
the mail room will be forwarded by that specified 
cut-off time to the transfer department. Finally, the 
transfer agent must periodically check to ensure 
that the mail room is meeting its commitment. 


Illustration: Facts: An item is received by the mail 
room at the transfer premises at 11:45 a.m. on Mon- 
day, a business day. The item is not date or time- 
stamped at that time by the mail room. By 2:00 p.m. 
on Monday, all items received by the mail room at or 
before noon (including the item received at 11:45 
a.m.) are brought to the transfer department where 
they are date-stamped. Interpretation: The item was 
received before noon and must be date-stamped 
accordingly. In addition, since the item was received 
before noon on a business day, it must be turned 
around by noon on Thursday, the third next business 
day. 


(55) Question: When, due to inclement weather, air- 
ports close for several days suspending the delivery 
of items, is an exemption from the requirements of 
Rule 17Ad-2(a) available to a transfer agent for the 
large quantity of back items received after the air- 
ports reopen and deliveries recommence? 


Answer: No. The turnaround rules do not provide 
automatic exemptions for inclement weather or 
other acts of God. A transfer agent is required to 
meet the turnaround requirements for all items 
received, even if an unusually large quantity of items 
is presented on a given day. This question illustrates 
why Rule 17Ad-2(a) and (b) provides a 10% margin. 
Nevertheless, if a transfer agent is unable to meet 
the turnaround or processing requirements of Rule 
17Ad-2(a) or (b) because of weather conditions, the 
notice required to be filed by Rule 17Ad-2(c) or (d) 
should state such circumstances. 


(56) Question: When must the remaining 10% of 
routine items presented and received for transfer be 
turned around? 


Answer: Rule 17Ad-2(e) requires that routine items 
not turned around within three business days of 
receipt must be turned around “promptly,” which, 
under usual circumstances, means within one addi- 
tional business day. 


C. Processing Requirement for Outside 


Registrars—Rule 17Ad-2(b): Every registered 
transfer agent acting as an outside registrar shall 
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process*®® at least 90 percent of all items received 
during a month (1) by the opening of business onthe 
next business day, in the case of items received at or 
before noon on a business day, and (2) by noon of the 
next business day, in the case of items received after 
noon on a business day. For the purposes of para- 
graphs (b) and (d) of Rule 17Ad-2, “items received” 
shall not include any item enumerated in Rule 17Ad- 
1(i)(5), (6), (7) or (8) or any item which is not accom- 
panied by a debit or cancelled certificate. For the 
purposes of this paragraph, items received on a day 
not a business day shall be deemed to have been 
received before noon on the next business day. 


(57) Question: If the transfer agent and outside 
registrar have so agreed, may an outside registrar 
satisfy the processing requirements of Rule 17Ad- 
2(b) by notifying the presenting transfer agent that 
an item is available for pick-up, if the item is in fact 
available for pick-up? 


Answer: Yes. To accomplish processing, which is 
defined in Rule 17Ad-1(f),*° the outside registrar is 
required to perform the registrar function and to 
make available to the presenting transfer agent the 
completed certificate or certificates. 


Rule 17Ad-1(c)(3) provides than an item is “made 
available,” in the case of an item for which an outside 
registrar has completed processing, when “the out- 
side registrar dispatches or mails the item to, or the 
item is awaiting pick-up by, the presenting transfer 
agent.” The understanding between the outside 
registrar and the presenting transfer agent will gov- 
ern which of the alternative methods permitted by 
Rule 17Ad-1(c)(3) will be used. If the parties have 
agreed that the presenting transfer agent will “pick- 
up” the processed item and that the outside registrar 
will notify the transfer agent when the item is avail- 





38See Release No. 13636. [SEC Docket, at 859]. 


Rule 17Ad-1(f) provides: “The term ‘process’ 
means the accomplishing by an outside registrar of 
all acts necessary [1] to perform the registrar func- 
tion and to make available to the presenting transfer 
agent the completed certificate or certificates or [2] 
to advise the presenting transfer agent, orally or in 
writing, why performance of the registrar function is 
delayed or may not be completed.” 


“7. 
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able for pick-up, then the item is processed when the 
outside registrar completes the registrar function 
and notified the presenting transfer agent that the 
completed certificate is in fact awaiting pick-up. 


The outside registrar must be consistent in clocking 
the completion of its processing with the alternative 
agreed upon—in this case, notification that the item 
is awaiting pick-up. To accomplish processing, noti- 
fication that an item is awaiting pick-up must be 
given to and received by the presenting transfer 
agent no later than the time period within which 
processing must be accomplished under Rule 17Ad- 
2(b). Thus, in the case of an item received at or 
before noon on a business day, notification that the 
item is awaiting pick-up must be given by the open- 
ing of business on the next business day; and, in the 
case of an item received after noon on a business 
day, by noon of the next business day. 


(58) Question: Within what time period must the 
remaining 10% of items be processed? 


Answer: Rule 17Ad-2(e) requires that items not pro- 
cessed within the periods prescribed by Rule 17Ad- 
2(b) shall be processed “promptly,” which in usual 
circumstances means by the end of the business 
day following the day of receipt.*! 


“ISee Release No. 13636. [SEC Docket, at 859]. 





“This requirement of Rule 1 7Ad-2(c) should be read 
in conjunction with Rule 17Ad-6(a)(2)(vi), which 
requires a registered transfer agent to make and 
keep current a record showing for each month “the 
number of routine items that, as of the close of busi- 
ness on the last business day of each month, have 
been in such registered transfer agents’s possession 
for more than four business days, aged in incre- 
ments of one business day (beginning on the fifth 
business day).” In this case, a cumulative record of 
aged items must be made of all routine items not 
turned around within three business days during all 
months in which those items were outstanding. See 
Release No. 13636, no. 18. [SEC Docket, at 864 n. 
18]. 


43It should be noted, however, that Rule 17Ad-2(e) 
requires all routine items not turned around within 
three business days of receipt to be turned around 
“promptly,” which, in the usual case, means within 
one additional business day. Accordingly, routine 
items received in the previous month must be given 
precedence over, and turned around before, items 


received in th current month. 
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D. Notice of Non-Compliance—Rule 17Ad-2(c): 
Any registered transfer agent which fails to comply 
with paragraph (a) of Rule 17Ad-2 with respect to 
any month shall, within ten business days following 
the end of such month, file with the Commission and 
the transfer agent’s appropriate regulatory agency, if 
it is not the Commission, a written notice in accord- 
ance with paragraph (h) of Rule 17Ad-2. Such 
notice shall state the number of routine items and 
the number of non-routine items received for 
transfer during the month, the number of routine 
items which the registered transfer agent failed to 
turnaround in accordance with the requirements of 
paragraph (a) of Rule 17Ad-2, the percentage that 
such routine items represent of all routine items 
received during the month, the reasons for such 
failure, the steps which have been taken, are being 
taken or will be taken to prevent a future failure, and 
the number of routine items, aged in increments of 
one business day, which as of the close of business 
on the last business day of the month have been in its 
possession for more than four business days and 
have not been turned around. 


(59) Question: For purposes of the notice require- 
ment, must routine items not turned around within 
the prescribed time period and in a transfer agent's 
possession be reported only in the month they were 


received, or must they be reported on a cumulative 
basis? 


Answer: Rule 17Ad-2(c) requires a registered 
transfer agent that does not comply with Rule 17Ad- 
2(a) with respect to any month to file a written notice 
stating, among other things, “the number of routine 
items which the registered transfer agent failed to 
turnaround” in accordance with Rule 17Ad-2(a). 
This requirement applies only to routine items 
received for transfer during that particular month 
which were not turned around in three business 
days; it does not refer to all outstanding items, 
regardless of the month in which they were received. 


However, Rule 17Ad-2(c) also requires that the 
notice state “the number of routine items, aged in 
increments of one business day, which as of the 
close of business on the last business day of the 
month, have been in [the transfer agent’s] posses- 
sion for more than four business days and have not 
been turned around.” If routine items received for 
transfer in a previous month and not turned around 
within three business days are still in the transfer 
agent’s possession as of the close of business onthe 
last business day of the current month,* those items 
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must be included in the current month’s notice of 
non-compliance. Accordingly, this aspect of the 
notice is cumulative. 


Illustration: Facts: Ten routine items are received for 
transfer in January. Eight of those items are turned 
around within three business days. Interpretation: A 
written notice, reporting the two items, is required to 
be filed for the month of January. 


Facts: In February, ten routine items are received for 
transfer. Eight of those items are turned around 
within three business days. However, as of the close 
of business on the last business day in February, the 
transfer agent had not turned around within three 
business days the remaining two items received in 
February, and when aged in increments of one busi- 
ness day, had them in its possession for more than 
four business days. In addition, the transfer agent 
had not yet turned around the two items received in 
January. Interpretation: The transfer agent has not 
met turnaround under Rule 17Ad-2(a) and must file 
for the month of February a notice of non- 
compliance which will include the two outstanding 
routine items for February. In addition, the notice of 
non-compliance filed for the month of February 
must include, as aged items, the two items received 
in January but not yet turned around. Insuchacase, 
however, the transfer agent has violated Rule 17Ad- 
2(e).” 


E. Turnaround and Processing of Remaining Rou- 
tine and All Non-Routine Items—Rule 17Ad-2(e): All 
routine items not turned around within three busi- 
ness days of receipt and all items not processed 
within the periods prescribed by paragraph (b) of 
Rule 17Ad-2 shall be turned around or processed 
promptly, and all non-routine items shall receive 
dilligent and continuous attention and shall be 
turned around as soon as possible. 


(60) Question: What are the time requirements 
regarding the turnaround of “non-routine” items? 


Answer: The turnaround rules do not impose a spe- 
cific time period within which turnaround of non- 
routine items must occur. However, Rule 17Ad-2(e) 
requires that all “non-routine items shall receive dili- 
gent and continuous attention and shall be turned 
around as soon as possible.” This is a flexible stand- 
ard dependent on the facts and circumstances of 
each case. If experience indicates that a specific 
standard is necessary, the Commission will consider 
proposing such a requirement. 
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F. Receipt of Items Off the Transfer Premises— 
Rule 17Ad-2(f): A registered transfer agent which 
receives items at locations other than the premises 
at which it performs transfer agent functions shall 
have appropriate procedures to assure, and shall 
assure, that items are forwarded to such premises 
promptly. 


(61) Question: When the named transfer agent for an 
issue contracts with a service bureau, which is alsoa 
registered transfer agent, to perform for it the 
transfer agency functions, when is the item consi- 
dered received for transfer? 


Answer: Items are received for transfer when they 
arrive at the premises of the service bureau, even if 
the items were first sent to the named transfer agent. 
However, both the named transfer agent and the 
service bureau, as registered transfer agents, must 
have appropriate procedures to assure that items 
which are received by the named transfer agent are 
forwarded propmtly to the service bureau. 


Ill. Rule 17Ad-4: Exemptions from Certain Turn- 
around Rules. 


A. Exempt Transfers—Rule 17Ad-4(a): Rules 
17Ad-2, 17Ad-3 and 17Ad-6(a)(1) through (7) and 
(11) shall not apply to interests in limited partner- 
ships, to redeemable securities of investment com- 
panies registered under Section 8 of the Investment 
Company Act of 1940, or to interests in dividend 
reinvestment programs. 


(62) Question: If the issuer acts as its own transfer 
agent for its only issue of securities, which are inter- 
ests in joint ventures, are transfers of those interests 
exempt from the turnaround rules under Rule 17Ad- 
4(a)? 


Answer: Yes. Rules 17Ad-2, 17Ad-3 and 17Aqd- 
6(a)(1) through (7) and (11) do not apply to the 
transfer of interests in joint ventures; provided that 
the certificates are legended and there are restric- 
tions on transferability, such as the existence of stop 
transfer instructions on the shareholder records and 
the requirement of consent by the issuer or other 
authorized person before transfer can be effected, 
so that no such item would be routine as defined in 
Rule 17Ad-1(i); and provided that the securities are 
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neither traded on any securities exchange or in the 
over-the-counter market nor the subject of market- 
making activity by any broker-dealer. However, 
transfers of interests in joint ventures remain sub- 
ject to Rules 17Ad-1; 17Ad-4; 17Ad-5; 17Ad-6(a)(8), 
(9) and (10); 17Ad-6(b) and (c); and 17Ad-7.*° 


(63) Question: Does the issuance, redemption or 
transfer of interests in a unit investment trust regis- 
tered under Section 8 of the Investment Company 
Act of 1940 fall within the exemption provided in 
Rule 17Ad-4(a)? 


Answer: Yes. The exemption contained in Rule 
17Ad-4(a) includes the issuance, redemption or 
transfer of redeemable securities of registered unit 
investment trusts.*° 


B. Exempt Transfer Agents—Rule 17Ad-4(b): 
Except as provided in paragraph (c) of Rule 17Ad-4, 
Rules 17Ad-2(a), (b), (c), (d) and (h), 17Ad-3 and 
17Ad-6(a)(2) through (7) and (11) shall not apply to 
any registered transfer agent [1] which during any 
six consecutive months shall have received fewer 
than 500 items for transfer and fewer than 500 items 
for processing and [2] which, within ten business 
days following the close of the sixth such consecu- 
tive month, shall have filed with its appropriate regu- 
latory agency’” a notice certifying to that effect 
(hereinafter an “exempt transfer agent”). 


(64) Question: Based on the number of certificates 
received for transfer, may a registered transfer agent 
for an issue obtain an exemption under Rule 17Ad- 
4(b), even though the outside registrar for that same 
issue remains ineligible for the exemption? 


Answer: Yes. To qualify for an exemption, a transfer 
agent must receive fewer than 500 items for transfer 
and fewer than 500 items for processing. An “item” 
with respect to an outside registrar is defined in Rule 
17Ad-1(a) as “each certificate to be countersigned.” 
An “item” with respect to a transfer agent that per- 
forms transfer activities, however, is defined, in per- 
tinent part, as “a certificate or certificates of the 
same issue of securities covered by one ticket (or, if 
there is no ticket, presented by one presentor) pre- 
sented for transfer...” Consequently, in order to qual- 
ify for an exemption under Rule 17Ad-4(b), an 
outside registrar must receive fewer than 500 certifi- 
cates for countersigning and for processing during 
any consecutive six month period. However, the 
transfer agent for the same issue may have received 
fewer than 500 items covering more than 500 certifi- 
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cates during the consecutive six month period and, 
accordingly, qualify for the exemption. 


(65) Question: May a registered transfer agent qual- 
ify as an “exempt transfer agent” when it performs 
both the transfer agent activities for some issues and 
the processing activities as an outside registrar for 
other issues? 


Answer: Yes. If, during any consecutive six month 
period, a transfer agent receives fewer than 500 
items for transfer for those issues for which it per- 
forms transfer activities and fewer than 500 certifi- 
cates for countersigning and processing for those 
issues for which it acts as an outside registrar, it will 
qualify as an “exempt transfer agent.” 


(66) Question: May a transfer agent that has recently 
assumed the transfer agent functions for an issue be 
eligible for an exemption under Rule 17Ad-4(b), 
even though it has not performed the transfer agent 
functions for the requisite six month period, by tack- 
ing onto its period of performance the performance 
by the prior transfer agent for that issue?. 


Answer: Yes. The new transfer agent qualifies as an 
exempt transfer agent under Rule 17Ad-4(b), pro- 
vided it can demonstrate, through appropriate 
records and documentation, that the previous 
transfer agent in fact received fewer than 500 items 
for transfer and fewer than 500 items for processing 
during the immediately preceding six consecutive 
months.*® 


Illustration: Facts: For the period December 1 
through May 31, an issuer’s transfer agent received 





“See generally Release No. 13636. [SEC Docket, at 
855 and 862]. 


46See Release No. 13636. [SEC Docket, at 861]. 


“Rule 17Ad-2(h) states with which regulatory 
agency the notice must be filed. 


48Although such tacking is permitted, if the number 
of items received for transfer by the transfer agent 
seeking to qualify as an exempt transfer agent 
together with the number of items received by the 
prior transfer agent exceeds 500 for the preceding 
six consecutive month period, exempt status would 
not be available. 


SEC DOCKET/1295 





60 items for transfer. On June 1, after its registration 
as a transfer agent became effective, the issuer 
assumed the transfer agent functions for its securi- 
ties. On June 7, the issuer-transfer agent filed with 
the Commission a notice certifying that it received 
fewer than 500 items for transfer and fewer than 500 
items for processing for the six consecutive months 
ending May 31 and, accordingly, that the issuer 
qualified as an exempt transfer agent. Interpreta- 
tion: Since the previous transfer agent received 
fewer than 500 items for transfer and fewer than 500 
items for processing during the preceding six month 
period, the issuer qualifies as an exempt transfer 
agent under Rule 17Ad-4(b), provided it can demon- 
strate through appropriate records and documenta- 
tion that the prior transfer agent received, in fact, 
fewer than 500 items for transfer during December 
1, though May 31. 


(67) Question: In order not to exceed the require- 
ment in Rule 17Ad-4(b) that the transfer agent 
receive fewer than 500 items for transfer and pro- 
cessing, may a transfer agent combine several items 
of the same issue received from several presentors 
in order to qualify as an exempt transfer agent? 


Answer: No. If there is no ticket, an “item” is defined 
by Rule 17Ad-1(a) to mean certificates of the same 
issue of securities presented for transfer at the same 
time by one presentor. Thus, certificates of the same 
issue presented by several presentors must be 
treated as separate items and must not be combined 
when determining the availability of the exemption 
under Rule 17Ad-4(b), even though all certificates 
relate to the same issue of securities. 


(68) Question: For purposes of determining whether 
a transfer agent qualifies as an exempt transfer 
agent, must a transfer agent, which has satellite 
offices located throughout the country, aggregate 
the total number of items received for transfer and 
for processing by all of its offices, even if one or more 
satellite offices perform transfer agent or registrar 
activities only for securities which are not qualifying 
securities? 


Answer: Yes. A transfer agent must aggregate the 
total number of items received by all of its offices 
when computing volume for purposes of Rule 17Ad- 
4(b).*° Once a transfer agent becomes registered 
with its appropriate regulatory agency, the turna- 
round rules apply to all of its transfer and processing 
activities, including those involving non-qualifying 
securities. Accordingly, the term “item” includes 
both qualifying and non-qualifying securities. 
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Thus, a registered transfer agent must aggregate the 
total number of items (including both qualifying 
securities and non-qualifying securities) received by 
it and its satellite offices for purposes of determining 
whether it qualifies as an “exempt transfer agent.” 


C. Loss of Exempt Transfer Agent Status—Rule 
17Ad-4(c): Within five business days following the 
close of each month, every exempt transfer agent 
shall calculate the number of items which it received 
during the preceding six months. Whenever any 
exempt transfer agent receives 500 or more items 
for transfer or 500 or more items for processing 
during any six consecutive months, it shall, within 
ten business days after the end of such month, file 
with its appropriate regulatory agency a notice to 
that effect. Thereafter, beginning with the first 
month following the month in which such notice is 
required to be filed, the registered transfer agent 
shall no longer be exempt under paragraph (b) of 
Rule 17Ad-4 from the requirements of Rules 17Ad- 
2(a), (b), (c), (d) and (h), 17Ad-3 and 17Ad-6(a)(2) 
through (7) and (11). Any registered transfer agent 
which has ceased to be an exempt transfer agent 
shall not qualify again for exemption until it has 
conducted its transfer agent operations pursuant to 
the foregoing rules for six consecutive months fol- 
lowing the month in which it filed the notice required 
by this paragraph. 


(69) Question: Must a registered transfer agent, 
which has filed the appropriate notice certifying that 
it is an exempt transfer agent under Rule 17Ad4-(b), 
file on a monthly basis additional notices to retain its 
exempt status? 


Answer: No. A transfer agent that has filed a notice 
certifying its exempt status under Rule 17Ad-4(b) 
should not file any additional exemption notices, as 
long as it continues to receive fewer than 500 items 
for transfer and fewer than 500 items for processing 
during any consecutive six-month period. 


However, Rule 17Ad-4(c) requires every exempt 
transfer agent to test continuously for the availability 





“8See Question (49) supra. 
5°See Question (1) supra. 
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of the exemption by determining, within the first five 
business days of each month, the number of items 
received for transfer and the number of items 
received for processing during the immediately 
preceding six months. Whenever any exempt 
transfer agent has received 500 or more items for 
transfer or 500 or more items for processing during 
any six consecutive months, Rule 17Ad-4(c) 
requires it to file a notice to that effect within ten 
business days after the end of the sixth month. 
Thereafter, beginning with the first month following 
the month in which such notice is required to be 
filed, the transfer agent no longer is exempt. 


Illustration: A transfer agent that has submitted by 
July 15, 1980 (the tenth business day in July) an 
exemption noticed based upon its operations from 
January 1st through June 30th, must determine by 
August 7th (the fifth business day in August) the 
number of items received for transfer and the 
number of items received for processing for the 
period February lst through July 31st; and by Sep- 
tember 8th (the fifth business day in September), it 
must make the same determination for the period 
March 1st through August 31st; and so on. 


If the calculation performed by August 7th demon- 
strates that the transfer agent received during the 
six-month period, from February lst through July 
31st, 500 or more items for transfer or 500 or more 
items for processing, the transfer agent would be 
required to file the requisite notice by August 14th 
(the tenth business day after July 31st). Finally, its 
exempt status would terminate as of the close of 
business on August 31st. 


(70) Question: What is the definition of “item” for 
purposes of determining under Rule 17Ad-4(c) the 
continuing availability of the Rule 17Ad-4(b) exemp- 
tion to atransfer agent that does not act as an outside 
registrar? 


Answer: A transfer agent that does not act as an 
outside registrar does not receive items for “process- 
ing,” as that term is defined in Rule 17Ad-1(f). 
Accordingly, for purposes of determining the contin- 
uing availability of exempt transfer agent status 
under Rule 17Ad-4(b) and (c), such a transfer agent 
need only compute whether fewer than 500 items 
have been received for transfer during the preceding 
six consecutive months. 


(71) Question: Does an exempt transfer agent lose 
its exempt status by issuing a stock dividend of origi- 
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nal issue securities, if the additional certificates 
issued increase the number of items to more than 
500 for a six consecutive month period? 


Answer: No. Since stock dividents of original issue 
securities are not items received for transfer,°! the 
issuance of the new certificates is not included inthe 
calculation of items transferred and processed for 
purposes of Rule 17Ad-4(c). 


IV. Rule 17Ad-5: Written Inquiries and Requests. 
A. General.*? 

(72) Question: If a co-transfer agent receives a writ- 
ten inquiry or request subject to Rule 17Ad-5 to 
which the principal transfer agent is responsible for 
responding, and the co-transfer agent promptly for- 
wards such communication to the principal transfer 
agent, when is the inquiry or request considered 
“received”? 


Answer: For purposes of determining the required 
time period within which a response must be made 
under the various paragraphs of Rule 17Ad-5, awrit- 
ten inquiry or request is “received,” under Rule 
17Ad-1(g), when it arrives at the premises of the 
transfer agent responsible for making the 
response**—in this case, the principal transfer 
agent. 


(73) Question: If a transfer agent, which is not the 
issuer, receives a written inquiry subject to Rule 
17Ad-5 and refers the inquiry to one of its special 
departments or to the issuer for response, has the 
transfer agent met its obligations under Rule 17Ad- 
5? 


Answer: No. A response has not been made and the 
requirements of Rule 17Ad-5 have not been satis- 
fied, when the transfer agent sends, in accordance 
with its internal procedures, the inquiry out of the 
transfer department to another department or to the 
issuer for response. Rather, the transfer agent still 
must make the required response within the time 
periods specified in Rule 17Ad-5. 





51See Question (12) supra. 


82The following questions and answers have general 
application to some or all of the provisions in Rule 
17Ad-5. The various paragraphs in Rule 17Ad-5 are 
set forth below preceding the interpretations 
thereunder. 


53See also Questions (28) and (29) supra. 
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(74) Question: In counting the number of business 
days in which a transfer agent is required to respond 
to written inquiries and requests under Rule 17Ad-5, 
should the transfer agent treat inquiries received at 
or before noon on a business day as having been 
received at noon on that day, and treat inquiries 
received after noon on a business day or received on 
a non-business day as having been received at noon 
on the next business day? 


Answer: No. The noon-to-noon cut-off applicable for 
computing turnaround under Rule 17Ad-2 is not 
relevant to the calculation of time periods under 
Rule 17Ad-5. Rather, timely compliance is mea- 
sured in terms of business days, as defined in Rule 
17Ad-1(h). 


(75) Question: If an inquiry relates to activities of a 
prior transfer agent whose duties have recently been 
assumed by the successor transfer agent, and if the 
successor transfer agent is unable to respond 
because it does not have the necessary records, how 
can it comply with Rule 17Ad-5? 


Answer: The successor transfer agent complies with 
Rule 17Ad-5 when it responds, within the required 
time period, that it has recently been appointed the 
transfer agent for the issue and that additional time 
is necessary to research and answer the question. 
Once the transfer agent is able to respond, it must do 
sO aS promptly as possible. 


However, registered transfer agents are immediately 
subject to the turnaround rules upon appointment 
and should remind others of the obligations impcsed 
on them by these rules. Accordingly, appointment 
should not be made effective until the transfer agent 
has possession of all necessary records.°° 


B. Requests Regarding Status of Items Presented 
for Transfer—Rule 17Ad-5(a): When any person 
makes a written inquiry to a registered transfer agent 
concerning the status of an item presented for 
transfer during the preceding six months by such 
person or anyone acting on his behalf, which inquiry 
identifies the issue, the number of shares (or princi- 
pal amount of debt securities or number of units if 
relating to any other kind of security) presented, the 
approximate date of presentment and the name in 
which it is registered, the registered transfer agent 
Shall, within five business days following receipt of 
the inquiry, respond, stating whether the item has 
been received; if received, whether it has been trans- 
ferred; if received and not transferred, the reason for 


1298/SEC DOCKET 


the delay and what additional matter, if any, is neces- 
sary before transfer may be effected; and, if received 
and transferred, the date and manner in which the 
completed item was made available, the addressee 
and address to which it was made available and the 
number of any new certificate which was registered 
and the name in which it was registered. If a new 
certificate is dispatched or mailed to the presentor 
within five business days following receipt of an 
inquiry pertaining to that certificate, no further 
response to the inquiry shall be required pursuant to 
this paragraph. 


(76) Question: When a registered transfer agent 
does not know why transfer of an item has been 
delayed, may it respond by stating that it will 
research the question and respond after an answer 
can be determined? 


Answer: No. Such a response does not satisfy the 
requirements of Rule 17Ad-5(a) which requires, in 
the case of an item received but not transferred, a 
statement of “the reason for the delay and what 
additional matter, if any, is necessary before transfer 
may be effected. .. .” However, if the transfer agent, 
after a good faith and diligent effort to research the 
question, must respond in order to meet the time 
requirement of five business days, no violation of the 
rule will occur from the occasional response that 
further research is necessary; provided, the transfer 
agent does, in fact, send within a reasonable time 
follow-up correspondence containing an approp- 
riate and complete response; and further provided, 
this is not a recurring practice of the transfer agent. 


C. Certain Broker-Delaer Requests—Rule 17Ad- 
5(b): When any broker-dealer requests in writing 
that a registered transfer agent acknowledge the 
transfer instructions and the possession of a security 
presented for transfer by such broker-dealer or 
revalidate a window ticket®® with respect to such 
security and the request identifies the issue, the 





See also Question (76) infra. 


See Question (50) supra. 


*°The Commission understands that the phrase 


“revalidate a window ticket” has a_ generally 
accepted meaning in the industry. “A transfer agent 
is requested to ‘revalidate a window ticket’ when the 
presentor desires acknowledgment in some fashion 
(e.g., by time-stamping again a copy of the window 
ticket) that the item is in the transfer agent’s posses- 
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number of shares (or principal amount of debt 
securities or number of units if relating to any other 
kind of security), the approximate date of present- 
ment, the certificate number and the name in which 
it is registered, every registered transfer agent shall, 
within five business days following receipt of the 
request, in writing, confirm or deny possession of the 
security, and, if the registered transfer agent has 
possession, (1) acknowledge the transfer instruc- 
tions or (2) revalidate the window ticket. If a new 
certificate is dispatched or mailed to the presentor 
within five business days following receipt of a 
request pertaining to that certificate, no further 
response to the inquiry shall be required pursuant to 
this paragraph. 


(77) Question: Does Rule 17Ad-5(b) apply to a bank 
which submits a written inquiry requesting the 
transfer agent either to acknowledge the transfer 
instructions and the possession of a security pre- 
sented for transfer or to revalidate a window ticket 
with respect to that security? 


Answer: No. Rule 17Ad-5(b) is limited to written 
requests received specifically from broker-dealers. 
However, Rule 17Ad-5(a) covers the type of inquiry 
in question; it applies to “any person,” including a 
bank. 


(78) Question: Must a registered transfer agent 
respond in writing within five business days follow- 
ing receipt of a broker-dealer’s request to acknowl- 
edge transfer instructions and possession of a 
security or to revalidate a window ticket, regardless 
of the fee arrangement between the transfer agent 


and the broker-dealer for 


information? 


providing such 


Answer: Yes. Rule 17Ad-5(b) does not authorize a 
registered transfer agent either to charge a fee or to 
condition its response upon receipt or assurance of 
payment of a fee.°’” Thus, a registered transfer agent 
must make a timely written response whether or not 
it has charged or received a fee.*® 


D. Inquiries or Requests Which May Not Meet 
Rule 17Ad-5(a) through (d)—Rule 17Ad-5(e): When 
any person makes a written inquiry or request which 
would qualify under paragraph (a), (b), (c) or (d) of 
Rule 17Ad-5 except that it fails to provide all of the 
information specified in those paragraphs, or 
requests information which refers to a time earlier 
than the time periods specified in those paragraphs, 
a registered transfer agent shall confirm promptly 
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receipt of the inquiry or request and shall respond to 
it as soon as possible.*? 


(79) Question: Does Rule 17Ad-5(e) apply to a writ- 
ten inquiry or request that would otherwise satisfy 
the requirements of a particular paragraph of Rule 
17Ad-5, but concerns an issue for which the entity 
no longer acts as transfer agent? 


Answer: Yes. In these cases, Rule 17Ad-5(3) 
requires that the registered transfer agent promptly 
confirm receipt of the inquiry or request and 
respond as soon as possible that it no longer acts as 
transfer agent for the issue. 


V. Rule 17Ad-6: Recordkeeping. 

A. Certain Records Required to Monitor 
Compliance—Rule 17Ad-6(a): [Every registered 
transfer agent is required by Rule 17Ad-6(a) to 
“make and keep current” the records enumerated in 
subparagraphs (1)-(11).] 


(80) Question: What types of recordkeeping system 
and forms are required under Rule 17Ad-6? 


Answer: No specific type of system and no particular 
forms are required,® as long as all the information 
required under Rule 17Ad-6 is captured. Thus, each 
registered transfer agent may adopt a recordkeeping 
and record retention system suitable to its own oper- 





Footnote 56 continued 


sion pursuant to the presentor’s transfer instruc- 
tions.” Release No. 13636, n. 17. [SEC Docket, at 
863 n. 17]. 


57References to a fee appear in Rule 17Ad-5(c) and 
(d) [17 CFR§240.17Ad-5(c) and (d)]. See also 
Release No. 13636. [SEC Docket, at 863]. 


‘Registered transfer agents should be aware of a 
broker-dealer’s obligations under Rule 15c3-3(c)(3) 
[17 CFR§240.15c3-3(c)(3)], regarding a broker- 
dealer’s control of customer securities, and Rule 
17a-13(b)(3) [17 CFR§240.17a-13(b)(3)], regarding 
quarterly security counts by broker-dealers. Rule 
17Ad-5(b) was written to complement those rules. 


59Rule 17Ad-5(e) was adopted by the Commission in 
Securities Exchange Act Release No. 14219 
(December 1, 1977) [42 FR 62129]. 


6°See Release No. 13636. [SEC Docket, at 863]. 
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ations, provided that the records contain the requi- 
site information. 


(81) Question: May a registered transfer agent that 
acts in its own name as a transfer agent on benalf of 
issuers and that also performs contractual services 
for other transfer agents maintain separate records 
of its performance for each contractual 
arrangement? 


Answer: No. The records and performance statistics 
of a registered transfer agent, whether acting in its 
own name or under contract (e.g., a “private label 
service’) must be aggregated for all purposes under 
the turnaround rules. 


(82) Question: Does Rule 17Ad-6 require a regis- 
tered transfer agent to file any notice with its approp- 
riate regulatory authority that it is fulfilling its 
obligations under the turnaround rules? 


Answer: No. Rule 17Ad-6 does not require a regis- 
tered transfer agent to file any notice stating, or any 
records showing, that it is complying with the turna- 
round rules. 


1. Records Showing Date of Receipt and Availa- 
bility of Items-Rule 17Ad-6(a)(1): Every registered 
transfer agent shall make and keep current a 
receipt, ticket, schedule, log or other record showing 
the business day each routine item and each non- 
routine item is (1) received from the presentor and, if 
applicable, from the outside registrar and (ii) made 
available to the presentor and, if applicable, to the 
outside registrar. 


(83) Question: What type of receipt or ticket is 
required? 


Answer: No particular form of receipt or ticket is 
required, provided the ticket identifies the item 
involved and the relevant business day (i.e., the year, 
month, and day, as determined under Rule 17Ad- 
1(h)) the item was received and made available. A 
transfer agent that uses a batch method for handling 
transfer items would use an “other record” by 


recording the required information for each batch of 
items.® 


(84) Question: Does Rule 17Ad-6(a)(1) require that a 
registered transfer agent be able to identify the spe- 
cific dates on which a particular item is received and 
made available? 
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Answer: Yes. A transfer agent’s records must show 
the business day each item is received from and 
made available to the presentor and the outside 
registrar, if applicable, and the entries on such 
records must be traceable to the specific item. 


(85) Question: How many dates must be recorded on 
a Rule 17Ad-6(a)(1) record when an outside regis- 
trar is involved? 


Answer: Four, in the usual case.®* The record must 
state the business day each item was (i) received 
from the presentor, (ii) made available to the outside 
registrar, (iii) received from the outside registrar and 
(iv) made available to the presentor. 


(86) Question: How should a transfer agent indicate 
on its Rule 17Ad-6(a)(1) records receipt of items 
tendered in connection with a record date? 


Answer: In order to record accurately receipt of an 
item under Rule 17Ad-6(a)(1)(i) while still comply- 
ing with record date requirements, the ticket, receipt 
or other record should include the calendar date and 
time the item was actually received. 


(87) Question: May the records required by Rule 
17Ad-6(a)(1) be maintained in a fragmentary 


manner—for example, partially in a log and partially 
on tickets? 


Answer: No. Either all the information for a particular 
item should be compiled in one record or all the 
pieces of paper capturing the required information 
should be attached together. Thus, even though Rule 
17Ad-6 neither requires a particular recordkeeping 
system nor prescribes a particular form of records, a 
registered transfer agent must establish a record- 
keeping system and develop forms of records that 
integrate and centrally locate all the information 
required by Rule 17Ad-6. 


2. Monthly Records Relating to Transfer Agent 
Turnaround-Rule 17Ad-6(a)(2): Every registered 
transfer agent must make and keep current a log, 
tally, journal, schedule or other record showing for 
each month: 

(i) The number of routine items received; 





&lRelease No. 13636. [SEC Docket, at 863]. 


©2But see Question (53) supra. 
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(ii) The number of routine items received during 
the month that were turned around within 
three business days of receipt; 

(iii) The number of routine items received during 
the month that were not turned around within 
three business days of receipt; 

(iv) The number of non-routine items received 
during the month; 

(v) The number of non-routine items received 
during the month that were turned around; 
The number of routine items that, as of the 
close of business on the last business day of 
each month, have been in such registered 
transfer agent’s possession for more than four 
business days, aged in increments of one busi- 
ness day (beginning on the fifth business day); 
and 

The number of non-routine items in such reg- 

istered transfer agent’s possession as of the 

close of business on the last business day of 
each month. 










(vi) 









(vii) 











(88) Question: Are the records required by Rule 
17Ad-6(a)(2)(vi) and (a)(2)(vii) Cumulative in 
nature? 







Answer: Yes. These records contain cumulative 
information. Thus, any item recorded on the pre- 
vious month's log that is still in the transfer agent’s 
possession as of the last business day of the current 
month must be shown on the current month’s log.® 








(89) Question: Does Rule 17Ad-6(a)(2)(vii) require 
aging of non-routine items in a transfer agent’s 
possession? 







Answer: No. Rule 17Ad-6(a)(2)(vii) requires only 
that the number and not the age of such items be 
recorded.” 







3. Records of Outside Registrar-Rule 17Ad- 
6(a)(3): Every registered transfer agent shall make 
and keep current, with respect to items for which it 
acts as an outside registrar: 

(i) A receipt, ticket, schedule, log or other record 
showing the date and time: 

(A) Each item is (1) received from the present- 

ing transfer agent and (2) made available to 
the presenting transfer agent; 
(B) Each written or oral notice of refusal to 
perform the registrar function is made availa- 
ble to the presenting transfer agent (and the 
substance of the notice); and 

(ii) A log, tally, journal, schedule or other record 
























showing for each month: 

(A) The number of items received; 

(B) The number of items processed within the 
time reqqired by Rule 17Ad-2(b); and 

(C) The number of items not processed within 
the time required by Rule 17Ad-2(b). 


(90) Question: Must items processed within one-half 
day of receipt be recorded onthe records required to 
be maintained by Rule 17Ad-6(a)(3)(ii)(B)? 


Answer: Yes. The record required by Rule 17Ad- 
6(a)(3)(ii)(B) includes the number of items pro- 
cessed within the time periods specified in Rule 
17Ad-2(b), including items processed in a shorter 
period of time. That is, Rule 17Ad-2(b) prescribes a 
maximum period within which items must be 
processed. 


(91) Question: Where are items processed more 
quickly than required by Rule 17Ad-2(b) recorded? 


Answer: |In addition to the record required by Rule 
17Ad-6(a)(3)(ii)(B), such items are recorded on the 
records required to be maintained by Rule 17Ad- 
6(a)(4) regarding calculations of processing 
performance under Rule 17Ad-2(b). 


4. Calculations of Performance-Rule 17Ad- 
6(a)(4): Every registered transfer agent shall make 
and keep current a record of calculations demon- 
strating the registered transfer agent’s monitoring of 
its performance under Rule 17Ad-2(a) and (b). 


(92) Question: Is there any particular form which 
must be used to record calculations of turnaround or 
processing performance? 


Answer: No. No specific form of record is required, 
provided the calculations monitoring performance 
are actually shown.® For example a record indicat- 
ing the total number of routine items received in a 
month and turned around within three business 





63See Release No. 13636, n. 18. [SEC Docket, at 864 
n. 18]. Footnote 18 in Release No. 13636 contains 
two typographical errors; the referenced paragraphs 
should be (a)(s)(vi) and (a)(2)(vii). See also Ques- 
tion (59) supra. 


See Release No. 13636. [SEC Docket, at 864]. 


6See Release No. 13636 [SEC Docket, at 863] and 
Question (80) supra. 


days of receipt divided by the total number of routine 
items received in that month is sufficient.® 


5. Written Inquiries - Rule 17Ad-6(a)(6): Every regis- 
tered transfer agent shall make and keep current 
any written inquiry or request, including those not 
subject to the requirements of Rule 17Ad-5, con- 
cerning an item, showing the date received; a copy of 
any written response to an inquiry or request, show- 
ing the date dispatched or mailed to the presentor; if 
no response to an inquiry or request was made, the 
date the certificate involved was made available to 
the presentor; or, in the case of an inquiry or request 
under Rule 17Ad-5(a) responded to by telephone, a 
telephone log or memorandum showing the date 
and substance of any telephone response to the 
inquiry. 


(93) Question: Under Rule 17Ad-6(a)(6), is a 
transfer agent required to keep only those inquiries 
subject to Rule 17Ad-5? 


Answer: No. Rule 17Ad-6(a)(6) specifically requires 
that a transfer agent keep all written inquiries or 
requests received concerning an item, regardless of 
whether the inquiry falls within the parameters of 
Rule 17Ad-5. 


(94) Question: Does Rule 17Ad-6(a)(6) require a 
named transfer agent that utilizes a service bureau, 
which is a registered transfer agent, to keep a copy of 
all written inquiries or requests? 


Answer: Yes. The named transfer agent must keep a 
copy of all written inquiries received, including those 
not subject to the requirements of Rule 17Ad-5, even 
though it forwards such requests and inquiries to a 
service bureau for response. 


6. Records Concerning the Appointment of a 
Transfer Agent-Rule 17Ad-6(a)(8): Every registered 
transfer agent shall make and keep current any doc- 
ument, resolution, contract, appointment or other 
writing, and any supporting document, concerning 
the appointment and the termination of such 
appointment of such registered transfer agent to act 
in any capacity for any issue on behalf of the issuer, 
on behalf of itself as the issuer or on behalf of any 
person who was engaged by the issuer to act on 
behalf of the issuer. 


(95) Question: Must an issuer that only maintains 
the official securityholder records and, accordingly, 
is a registered transfer agent make and keep current 
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the records required by Rule 17Ad-6(a)(8)? 


Answer: Yes. Rule 17Ad-6(a)(8) specifically applies 
to a registered transfer agent acting “on behalf of 
itself as the issuer.” An issuer that maintains the 
official securityholder records is acting on its own 
behalf. Therefore, it must make and keep current the 
records required by Rule 17Ad-6(a)(8). 


7. Records of Restrictions on Transfer-Rule 
17Ad-6(a)(9): Every registered transfer shall make 
and keep current any record of an active (i.e., unre- 
leased) stop order, notice of adverse claim or any 
other restriction on transfer. 


(96) Question: May a registered transfer agent 
remove, on instruction from the issuer, stops or 
other restrictions on transfer of a security merely 
because the security has a de minimus market 
value? 


Answer: No. The market value of a security subject to 
a stop is not a decisive factor in determining whether 
to permit removal thereof. A stop or other restriction 
on transfer remains active until a transfer agent 
receives instructions from an authorized person to 
release it.” 


8. Journals—Rule 17Ad-6(a)(10): Every regis- 
tered transfer agent shall make and keep current a 
copy of any transfer journal and registrar journal 
prepared by such registered transfer agent. 


(97) Question: Is a registered transfer agent 
required, under Rule 17Ad-6(a)(10), to prepare a 
transfer or registrar journal? 


Answer: No. Rule 17Ad-6(a)(10) does not require 
that a registered transfer agent prepare any transfer 
or registrar journal. However, if a registered transfer 
agent, in fact, maintains such a journal, Rule 17Ad- 
6(a) requires that it be kept current. 





See Release No. 13636. [SEC Docket, at 864]. 


®7An unauthorized removal of a restrictive legend 
could lead to a violation of the Securities Act of 1933 
and could expose the transfer agent to further liabil- 
ity. Also, an unauthorized removal of a stop transfer 
instruction could be inconsistent with the Commis- 
sion’s Lost and Stolen Securities Program. See Rule 
17f-1 (17 CFR§240.17f-1). 
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9. Special Event Documentation-Rule 17Ad- 
6(a)(11): Every registered transfer agent shall make 
and keep current any document upon which the 
transfer agent bases its determination that an item 
received for transfer was received in connection with 
a reorganization, tender offer, exchange, redemp- 
tion, liquidation, conversion or the sale of securities 
registered pursuant to the Securities Act of 1933 
and, accordingly, was not routine under Rule 17Ad- 
1(i)(5) or (8). 


(98) Question: Does Rule 17Ad-6(a)(11) require that 
the documents, upon which the determination is 
made that an item received for transfer is non- 
routine under Rule 17Ad-1(i)(5) or (8), be traceable 
to the particular certificates involved? 


Answer: Yes. The documents required by Rule 17Ad- 
6(a)(11) must be traceable to the particular item 
received for transfer. Although the transfer agent 
need not explain on the certificate why the item has 
been determined to be non-routine, two suggested 
methods for complying with Rule 1 7Ad-6(a)(11) are: 
1) attaching the ticket and any appropriate docu- 
mentation (e.g., shareholder transmittal form) tothe 
item; or 2) referring directly on the ticket to the 
document which served as the basis for a determina- 
tion that the item was non-routine. 


Illustration: Facts: An issuer engages in a registered 
exchange offer. Shareholders tender their certifi- 
cates together with a letter of transmittal to the 
issuer’s exchange agent, a registered transfer agent. 
Based on the letter of transmittal, the transfer agent 
determines that the item is non-routine under Rule 
17Ad-1(i)(5). Interpretation: To ensure proper 
accountability under Rule 17Ad-6(a)(11), the 
transfer agent should leave the letter of transmittal 
attached to the certificates tendered and sub- 
sequently cancelled. 


B. Records Regarding Control Logs for Each 
Issue—Rule 17Ad-6(b): Every registered transfer 
agent which, under the terms of its agency, main- 
tains securityholder records for an issue or which 
acts as a registrar for an issue shall, with respect to 
such issue, obtain from the issuer or its transfer 
agent and retain documentation setting forth [1] the 
total number of shares or principal amount of debt 
securities or total number of units if relating to any 
other kind of security authorized and [2] the total 
issued and outstanding pursuant to issuer 
authorization. 
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(99) Question: Where the issuer as a registered 
transfer agent maintains securityholder records 
only, and the service bureau, which also is a regis- 
tered transfer agent, cancels and issues certificates 
as well as performs the registrar function, must the 
issuer-transfer agent retain the documentation 
required by Rule 17Ad-6(b) and (c)? 


Answer: Yes. However, for purposes of the turn- 
around rules, the issuer need not keep documents 
(e.g., certificate of incorporation or amendments 
thereto) concerning the matters covered by Rule 
17Ad-6(b).® Instead, the issuer must retain a record 
setting forth the total number of securities autho- 
rized, issued and outstanding, as well as copies of 
each cancelled registered security referred to in 
Rule 17Ad-6(c) with accompanying documentation 
(except legal papers returned to the presentor). 


C. Cancelled Registered Certificates and Accom- 
panying Documentation—Rule 17Ad-6(c): Every 
registered transfer agent which, under the terms of 
its agency, maintains securityholder records for an 
issue shall, with respect to such issue, retain [1] 
each cancelled registered bond, debenture, share, 
warrant or right, other registered evidence of 
indebtedness, or other certificate of ownership and 
[2] all accompanying documentation, except legal 
papers returned to the presentor. 


(100) Question: Does Rule 17Ad-6(c) apply only to 
registered bonds, debentures, shares, warrants, 
rights, other evidences of indebtedness and other 
certificates of ownership, which have been 
cancelled? 


Answer: Yes. Rule 17Ad-6(c) specifically applies to 
“registered” securities; the word “registered” does 
not modify the word “bond” only. 


Vl. Rule 17Ad-7: Record Retention. 


A. Retention Periods for Records Regarding 
Transfer Agent’s Appointment, Stops, Journals, and 
Control Logs—Rule 17Ad-7(c): The records required 
by Rule 17Ad-6(a)(8), (9) and (10) and 17Ad-6(b) 
shall be maintained in an easily accessible place 
during the continuance of the transfer agency and 
shall be maintained for one year after termination of 
the transfer agency. 





®See Release No. 13636. [SEC Docket, at 864-65]. 
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(101) Question: Does the language “continuance of 
the transfer agency and... one year after termination 
of the transfer agency” refer to the transfer agent's 
period of appointment for a particular issue of 
securities? 


Answer: Yes. This language refers to the period of 
time during which a transfer agent is appointed to 
perform transfer agent activities for a particular 
issue. The rule does not refer to the period of time 
during which a transfer agent is registered with its 
appropriate regulatory agency. 


B. Retention Periods for Cancelled Certificates 
and Accompanying Documentation—Rule 17Ad- 
7(d): The records required by Rule 17Ad-6(c) shall 
be maintained for a period of not less than six years, 
the first six months in an easily accessible place. 


(102) Question: May a registered transfer agent des- 
troy cancelled share certificates after they have 
been retained for a period of six years? 


Answer: Rule 17Ad-7(d) establishes a minimum re- 
tention period of six years under the federal securi- 
ties laws. Rule 17Ad-7(d) does not grant a registered 
transfer agent the right to destroy cancelled certifi- 
cates after they have been retained for six years. 
Varying circumstances, other federal and state stat- 
utory provisions, as well as the by-laws of the issuing 
corporation, may require retention of cancelled cer- 
tificates beyond six years. 


C. Microfilming of Records—Rule 17Ad-7(f): The 
records required to be maintained pursuant to Rule 
17Ad-6 may be produced or reproduced on micro- 
film and be preserved in that form for the time 
required by Rule 17Ad-7. If such microfilm substitu- 
tion for hard copy is made by a registered transfer 
agent, it shall: 

(1) At all times have available for examination by 
the Commission and the appropriate regulatory 
agency for such transfer agent, facilities for imme- 
diate, easily readable projection of the microfilm and 
for producing easily readable facsimile 
enlargements; 

(2) Arrange the records and index and file the 
films in such a manner as to permit the immediate 
location of any particular record; 

(3) Be ready at all times to provide, and imme- 
diately provide, any facsimile enlargement which 
the Commission and the appropriate regulatory 
agency by their examiners or other representatives 
may request; and 
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(4) For the period for which the microfilmed 
records are required to be maintained, store separ- 
ately from the original microfilm records a copy of 
the microfilm records. 


(103) Question: Has a registered transfer agent 
complied with Rules 17Ad-6(c) and 17Ad-7(d) when 
it releases cancelled certificates if it maintains 
microfilm substitution for hard copies of the can- 
celled certificates in compliance with Rule 17Ad- 
7(f)? 


Answer: Yes. Rule 17Ad-6(c) requires that the 
transfer agent retain cancelled certificates for which 
it maintains securityholder records under its agency 
agreement, and Rule 17Ad-7(d) requires that such 
certificates be maintained for a period of at least six 
years, the first six months in an easily accessible 
place. However, Rule 17Ad-7(f) provides that 
records, which must be maintained pursuant to Rule 
17Ad-6 (e.g., cancelled certificates), may be micro- 
filmed and preserved in that form for the appropriate 
period under Rule 17Ad-7, provided all four condi- 
tions of Rule 17Ad-7(f)(1)-(4) are met. Thus, micro- 
film substitution for hard copy of the cancelled 
certificates, if all conditions of Rule 17Ad-7(f) are 
met, satisfies the recordkeeping requirement of 
Rule 17Ad-6(c) and, if preserved in that form for at 
least six years, satisfies Rule 17Ad-7(d). 


(104) Question: Does Rule 17Ad-7(f)(4) require that 
a transfer agent keep the copy of microfilm records 
on premises that are physically separated from the 
location of the original microfilm records? 


Answer: No. The rationale for requiring separate 
storage for the two sets of microfilm records is to 
minimize the possibility that a localized fire or other 
occurence might destroy both sets of microfilm 
records. Consequently, compliance with Rule 17Ad- 
7(f)(4) depends upon the design and safeguards of 
the particular premises involved. If a separate build- 
ing is available, the original and the copy of micro- 
film records should be stored in separate buildings. 
If there is only one building, such records should be 
stored on separate floors or in separate parts of the 
building. 


D. Records Maintained by a Third Party on Behalf 
of a Transfer Agent—Rule 17Ad-7(g): |f the records 
required to be maintained and preserved by a regis- 
tered transfer agent pursuant to the requirements of 
Rules 17Ad-6 and 17Ad-7 are maintained and pre- 
served on behalf of the registered transfer agent by 
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an outside service bureau, other recordkeeping ser- 
vice or the issuer, the registered transfer agent shall 
obtain, from such outside service bureau, other 
recordkeeping service or the issuer, an agreement, 
in writing, to the effect that: 

(1) Such records are subject at any time, or from 
time to time, to reasonable periodic, special or other 
examinations by representatives of the Commission 
and the appropriate regulatory agency for such reg- 
istered transfer agent, if it is not the Commission; 
and 

(2) The outside service bureau, recordkeeping 
service or issuer will furnish to the Commission and 
the appropriate regulatory agency, upon demand, at 
either the principal office or at any regional office, 
complete, correct and current hard copies of any 
and all such records. 


(105) Question: When certain records are main- 
tained and preserved on behalf of the registered 
transfer agent by an outside service bureau, other 
recordkeeping service or the issuer, does the pro- 
duction and furnishing by such entity of an easily 
readable facsimile enlargement in paper copy form, 
which is reproduced from microfilm as permitted by 
Rule 17Ad-7(f), violate the “hard copy” requirement 
of Rule 17Ad-7(g)(2)? 


Answer: No. Rule 17Ad-7(f) provides that records 
required to be maintained under Rule 17Ad-6 by a 
transfer agent may be reproduced on microfilm and 
preserved in that form for the time period required 
by Rule 17Ad-7, provided that, among other thing, 
easily readable facsimile enlargements are produci- 
ble therefrom. 


Pursuant to Rule 17Ad-7(g)(2), the registered 
transfer agent must obtain a written agreement from 
such entity that it will furnish, upon demand, “com- 
plete, correct and current hard copies of any and all 
such records.” The purpose of Rule 17Ad-7(g) is to 
extend the record retention requirements of regis- 
tered transfer agents to entities maintaining and pre- 
serving records on behalf of the registered transfer 
agent. The words “hard copy” in Rule 17Ad-7(g)(2) 
neither expand upon that responsibility nor increase 
the requirements of Rule 17Ad-7(f). Thus, an easily 
readable facsimile enlargement of records in paper 
copy form, which is reproduced from microfilm in 
accordance with Rule 17Ad-7(f) by an outside ser- 
vice bureau, other recordkeeping service or the 
issuer, satisfied Rule 17Ad-7(g)(2). 


Illustration: Facts: Pursuant to an agreement with 
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the issuer, the registered transfer agent forwards, six 
months or more after cancellation, cancelled share 
certificates to the issuer. Upon receipt of the can- 
celled certificates, the issuer microfilms and then 
destroys the certificates. The issuer retains the 
microfilm copy for a period of not less than six years, 
as required under Rules 1 7Ad-6(c) and 17Ad-7(d). If 
the Commission or the transfer agent’s appropriate 
regulatory agency requests a hard copy of a des- 
troyed cancelled certificate, the issuer has agreed in 
writing to reproduce a paper copy thereof from the 
microfilm. Interpretation: This paper copy will 
satisfy the “hard copy” requirement of Rule 17Ad- 
7(g)(2). 


E. Transfer Agents that Cease to Perform Transfer 
Agent Functions—Rule 17Ad-7(h): When a regis- 
tered transfer agent ceases to perform transfer 
agent functions for an issue, the responsibility of 
such transfer agent under Rule 17Ad-7 to retain the 
records required to be made and kept current under 
Rule 17Ad-6(a)(1), (6), (9), (10) and (11), (b) and (c) 
shall end upon the delivery of such records to the 
successor transfer agent. 


(106) Question: What are the record retention 
requirements for a registered transfer agent that is in 
the process of terminating all of its stock transfer 
activities but has not yet withdrawn from registration 
as a transfer agent with its appropriate regulatory 
agency? 


Answer: Rules 17Ad-6 and 17Ad-7 set forth, respec- 
tively, the recordkeeping and record retention 
requirements for registered transfer agents. In addi- 
tion, Rule 17f-1(g) prescribes record retention 
requirements in connection with the Commission’s 
Lost and Stolen Securities Program. A registered 
transfer agent that is ceasing to perform transfer 
agent functions for either a particular issue or 
entirely may fulfill its obligations by delivering, pur- 
suant to Rule 17Ad-7(g) or 17Ad-7(h), the records 
required to be maintained by the above rules to the 
issuer for which it was a transfer agent, to an outside 
service bureau, or to a successor transfer agent. Ifa 
transfer agent determines to fulfill its obligations by 
delivering such records to the issuer or an outside 
service bureau, it must obtain a written agreement 
from the issuer or the outside service bureau stating 
that the records will be retained for the required time 
periods and will be made available to the Commis- 
sion and the appropriate regulatory agency for 
examination in accordance with Rule 17Ad-7(g). If 
the records are delivered to a successor transfer 
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agent, however, no such written agreement is 
required by Rule 17Ad-7(h). 


(107) Question: What obligations are imposed by the 
federal securities laws on transfer agents to retain 
transfer agent records after a transfer agent's with- 
drawal from registration with the Commission has 
become effective? 


Answer: Rule 17Ac3-1°° and related Form TA-W” 
prescribe the procedure to be followed by transfer 
agents withdrawing from registration as transfer 
agents with the Commission. Pursuant to the terms 
of withdrawal stated therein, the withdrawing 
transfer agent undertakes to preserve those records 
which it would otherwise be required to make and 
keep pursuant to Rules 17Ad-6 and 17f-2 for the 
remainder of the time periods specified in Rule 
17Ad-7. 


Illustration: Facts: A transfer agent, whose with- 
drawal from registration with the Commission has 
become effective, is storing cancelled certificates, 
transmittal letters and transfer journals. How long 
must the transfer agent continue to store these 
records? Interpretation: Pursuant to Rule 17Ad-7(d), 
cancelled certificates and transmittal letters are 
required to be retained for six years. Accordingly, the 
transfer agent must retain these records for the 
remainder of the six year period. Pursuant to Rule 
17Ad-7(c), transfer journals must be retained during 
the continuance of the transfer agency and for one 
year after termination thereof. Accordingly, the 
transfer agent must retain its transfer journals for 
one year from the date of termination of its transfer 
agency with respect to that issue of securities. 


(108) Question: After a transfer agent’s withdrawal 
from registration with the Commission becomes 
effective, what records may be delivered to the 
issuer or the successor transfer agent? 


Answer: Any records enumerated in Rules 17Ad-6 
and 17Ad-7 may be delivered to the issuer pursuant 
to Rule 17Ad-7(g) or to the successor transfer agent 
pursuant to Rule 17Ad-7(h). 





"See 17 CFR§240.17Ac3-1. 


See 17 CFR§249b.101. 


1306/SEC DOCKET 


If the transfer agent chooses to deliver these records 
to the issuer, it should obtain awritten agreement, in 
accordance with the transfer agent’s undertaking in 
Form TA-W, that the issuer will retain the records for 
the applicable time periods and make them availa- 
ble to the Commission. 


Accordingly, 17 CFR Part 241 is amended by adding 
thereto this interpretative release, Regulation of 
Transfer Agents. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17112/September 3, 1980 


Annual Assessment Form for SECO Brokers and 
Dealers 


ACTION: Adoption of form. 


SUMMARY: The Securities Exchange Act of 1934 
authorizes the Commission to collect such reasona- 
ble fees and charges as may be necessary to defray 
the costs of additional regulatory duties required to 
be performed with respect to broker-dealers who are 
not members of a registered national securities 
association. This form sets forth the annual sched- 
ule under which such broker-dealers are to be 
assessed for fiscal year 1980. 


EFFECTIVE DATES: The form is adopted effective 
upon publication inthe Federal Register. The Form is 
required to be filed on or before October 31, 1980. 


FOR FURTHER INFORMATION CONTACT: William J. 
Finegan, Office of Reports and Information Services, 
Room 7417, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549, 
(202) 523-5545 


SUPPLEMENTARY INFORMATION: 

The Securities and Exchange Commission 
announced today that it has adopted Form SECO-4- 
80 which sets forth the annual assessment payable 
to the Commission for fiscal year 1980 by registered 
broker-dealers who are not members of a registered 
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national securities association (nonmember or 
“SECO” broker-dealers.) 


In adopting Form SECO-4-80, the Commission has 
determined to increase the basic membership fee 
from $250 to $300. In addition, the Commission has 
increased the gross municipal securities income 
assessment from .19% to .21% and the gross securi- 
ties income assessment (exclusive of municipal 
securities) from .23% to .25%. These assessments 
are being increased pursuant to Rule 15b9-2 of the 
Securities Exchange Act of 1934 (the “Act”). Rule 
15b9-2 provides that, unless the Commission takes 
action to change them, the levels or rates of fees and 
assessments imposed on SECO broker-dealers will 
be set each year at the same levels or rates as the 
corresponding fees and assessments imposed by 
the National Association of Securities Dealers, Inc. 
on its members. 


Notice of date for filing Form SECO-4-80 

Normally, Rule 15b9-2 requires that nonmember 
broker-dealers to file a Form SECO-4 for the particu- 
lar year and pay the assessment specified therein by 
September 1 of each year. This year, however, the 
Commission has extended the deadline until 
October 31, 1980, to provide sufficient notice to 
those broker-dealers required to file the Form and 
pay the fees and assessments. 


Statutory Basis 

The modifications of 1980 assessments for SECO 
broker-dealers are adopted pursuant to the Securi- 
ties Exchange Act of 1934 and particularly Sections 
14(b)(7), 15(b)(8), and 23(a) thereof. The Commis- 
sion finds, in accordance with the Administrative 
Procedure Act [5 U.S.C. 533(b)(3)(B)], that Rule 
15b9-2 and Securities Exchange Act Release No. 
16143 (August 28, 1979) (44 FR 52273 (September 
10, 1979)) provided sufficient notice of the basis for 
and amount of these fees and assessments, that 
further notice is unnecessary as a prerequisite to the 
adoption of the requirements, and that the extension 
of time provided grants atemporary exemption suffi- 
cient to permit the requirements to become effective 
on publication in accordance with the Administra- 
tive Procedure Act [5 U.S.C. 533(d)(3)]. The Com- 
mission finds that any burden imposed upon 
competition by the amendments is necessary and 
appropriate in furtherance for the purposes of the 
Act, particularly the implementation of the Commis- 
sion’s continuing mandate under Section 15(b)(8) to 
collect such reasonable fees and charges as may be 
necessary to defray the costs of the specified regula- 
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tory duties required to be performed with respect to 
SECO broker-dealers. The Securities and Exchange 
Commission, pursuant to its authority under the 
Securities Exchange Act of 1934 [15 U.S.C. 78a et 
seq., aS amended by Pub. L. No. 94-29 (June 4, 
1975)] and particularly Sections 15(b)(7), 15(b)(8), 
and 23(a) thereof, amends Part 249 of Title 17 of the 
Code of Federal Regulations by adding §249.504n as 
follows: 


§249.504n Form SECO-4-80, 1980 assessment 
and information form for registered brokers 
and dealers not members of a registered 
national securities association. 


This form shall be filed on or before October 31, 
1980, pursuant to §240.15b9-2 of this chapter, 
accompanied by the annual assessment fee 
required thereunder and specified in the form, by 
every registered broker and dealer not amember of a 
registered national securities association. Those 
broker-dealers which are exempt from the payment 
of any assessment or fee pursuant to the provisions 
of §240.15b9-2(e) must still file the form. 


Copies of the proposed form have been filed with the 
Office of the Federal Register and additional copies 
are available on request from the Commission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 3, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17113/September 4, 1980 


NOTICE OF FILING AND EFFECTIVENESS OF PRO- 
POSED RULE CHANGE BY NEW YORK STOCK 
EXCHANGE, INC. 


File No. SR-NYSE-80-34 


The New York Stock Exchange, Inc. (“NYSE”) sub- 
mitted on August 25, 1980, a proposed rule change 
under Rule 19b-4 to require that the NYSE Board of 
Directors include the President of the NYSE, if one is 
in office. 
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The foregoing change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (“Act”). At any time within 
sixty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public inter- 
est, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
September 8, 1980. Interested persons are invited to 
submit written data, views and arguments concern- 
ing the submission within 21 days from the date of 
publication in the Federal Register. Persons desiring 
to make written comments should file six copies 
thereof with the Secretary of the Commission, Secur- 
ities and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference should 
be made to File No. SR-NYSE-80-34. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Com- 
mission, and of all written communications relating 
to the proposed rule change between the Commis- 
sion and any person, other than those which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17114/September 2, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6231/September 2, 1980 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17115/September 2, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6232/September 2, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17116/September 2, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6233/September 2, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17117/September 2, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6234/September 2, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17118/September 2, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6236/September 2, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17119/September 4, 1980 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the com- 
mon stock ($1 par value) of BARCLAY INDUSTRIES, 
INC. from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17120/September 4, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6239/September 4, 1980 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21692/August 28, 1980 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
New York, New York 


CNG COAL COMPANY 

CNG DEVELOPMENT COMPANY, LTD. 

CNG PRODUCING COMPANY 

CNG RESEARCH COMPANY 

CONSOLIDATED GAS SUPPLY CORPORATION 

CONSOLIDATED NATURAL GAS SERVICE 
COMPANY, INC. 

CONSOLIDATED SYSTEM LNG COMPANY 

THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 

THE RIVER GAS COMPANY 

WEST OHIO GAS COMPANY 


(70-6452) 


SUPPLEMENTAL ORDER AUTHORIZING INTRASYS- 
TEM FINANCING; ISSUANCE AND SALE OF SUBSI- 
DARY COMMON STOCK TO HOLDING COMPANY; 
AND RELEASING JURISTICTION PREVIOUSLY 
RESERVED. 


Consolidated Natural Gas Company (‘“Consoli- 
dated”), a registered holding company, and certain 
of its subsidiary companies, CNG Coal Company, 
CNG Development Company Ltd., CNG Producing 
Company, CNG Research Company, Consolidated 
Gas Supply Corporation (“Gas Supply”), Consoli- 
dated Natural Gas Service Company, Inc., Consoli- 
dated System LNG Company, The East Ohio Gas 
Company, The Peoples Natural Gas Company, The 
River Gas Company (“River”) and West Ohio Gas 
Company (“West Ohio”) have filed an application- 
declaration and amendments thereto with this Com- 
mission pursuant to Sections 6(a), 6(b), 7, 9(a), 10, 
12(b), and 12(f) of the Public Utility Holding Com- 
pany Act of 1935 (“Act”), designating Rules 43, 45 
and 50(a)(5) and 50(a)(2) promulgated thereunder 
regarding the following proposed transactions. 


By order in this proceeding dated August 7, 1980 
(HCAR No. 21603), Consolidated and some of its 
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subsidary companies were authorized to engage in 
certain intrasystem financing. Jurisdiction was 
reserved over those transactions as to when the 
record was not complete. 


With the filing of the orders of the Public Service 
Commission of West Virginia and the Public Utilities 
Commission of Ohio, the record is now complete 
with respect to the proposed short-term borrowings 
and stock issuances of Gas Supply and over the 
stock issuances proposed by River and West Ohio. 


Due notice of the filing of said application- 
declaration has been given in the manner pres- 
cribed in Rule 23 promulgated under the Act (HCAR 
No. 21553), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the appli- 
cable standards of the Act and the rules thereunder 
are Satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said application-declaration, as amended, be 
granted and permitted to become effective with 
respect to the proposed transactions. 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effective 
forthwith, subject to the terms and conditions pres- 
cribed in Rule 24 promulgated under the Act. 


IT IS FURTHER ORDERED that the jurisdiction 
reserved in the order in this proceeding dated 
August 7, 1980 be, and it hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21693/August 28, 1980 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY 
2 Broadway 
New York, New York 10004 


COLUMBUS AND SOUTHERN OHIO 
ELECTRIC COMPANY 

215 North Front Street 

Columbus, Ohio 43215 


(70-6486) 


NOTICE OF PROPOSAL OF SUBSIDIARY FINANCING 
PROGRAM AND ORDER AUTHORIZING DISTRIBU- 
TION OF INFORMATION STATEMENT IN CONNEC- 
TION THEREWITH 


NOTICE IS HEREBY GIVEN that American Electric 
Power Company (“AEP”), a registered holding com- 
pany, and Columbus and Southern Ohio Electric 
Company (“CSOE”), an electric utility subsidiary 
company thereof, have filed with this Commission 
an application-declaration and amendments thereto 
pursuant to the Public Utility Holding Company Act 
of 1935 (“Act”), designating Sections 6(a), 6(b), 7, 
12(c) and 12(f) of the Act and Rules 42 and 50 
promulgated thereunder as applicable to the pro- 
posed transactions. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of the 
proposed transactions. 


CSOE proposes to issue and sell, through coinpeti- 
tive bidding, up to $80,000,000 aggregate principal 
amount of its First Mortgage Bonds (“Bonds”) of a 
new series, having a maturity of not less than 5 years 
and not more than 30 years. The interest rate on the 
principal amount of the Bonds (which will be 
expressed in a multiple of % of 1%) and the price to 
be paid to CSOE for the Bonds (which shall not be 
less than 100% of the principal amount, unless 
CSOE shall authorize a lower percentage not less 
than 99%, and shall not be more than 102%) will be 
determined at the time of sale. It is expected that the 
terms of the Bonds will preclude CSOE from redeem- 
ing such Bond prior to a date five years subsequent 
to the first day of the month in which the Bonds are 
first authenticated and delivered, if such redemp- 
tion is for the purpose of refunding such Bond 
through the use, directly or indirectly, of borrowed 
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funds at a cost less than the effective interest cost to 
CSOE of such Bonds. It is stated that the substantive 
terms of the Bonds will conform to those standards 
in the Commission’s Statement of Policy Regarding 
First Mortgage Bonds Subject to the Public Utility 
Holding Company Act of 1935, as modified (HCAR 
Nos. 13105 and 16369). 


It is difficult to determine, under present market 
conditions, whether it would be more advantageous 
to CSOE to sell Bonds with a 30 year or some shorter 
maturity. It is proposed, therefore, that CSOE deter- 
mine the maturity of the Bonds at asubsequent date 
and notify prospective bidders of its decision not less 
than 72 hours prior to the bidding date. 


CSOE proposes to issue and sell, through competi- 
tive bidding, up to $50,000,000 par value of a new 
series of its Cumulative Preferred Shares (“Cumula- 
tive Preferred Shares’). It has not been determined 
whether it will be more advantageous to CSOE to 
issue Cumulative Preferred Shares with a par value 
of $100 per share or with a par value of $25 per 
share. CSOE proposes therefore to determine the per 
share par value of such shares at a subsequent date 
and will notify prospective bidders of its decision not 
less than 72 hours prior to the bidding date. 


Each proposal shall specify (a) the dividend rate 
(which will be expressed in a multiple of $.01 or its 
equivalent), (b) that the price to be paid to CSOE for 
the stock shall be the par value per share, and (c) the 
amount per share to be paid by CSOE to the bidders 
as compensation for their commitments. It is 
expected that the terms of the Cumulative Preferred 
Shares will preclude CSOE from redeeming any such 
Cumulative Preferred Shares prior to a date five 
years subsequent to the first day of the month in 
which the Cumulative Preferred Shares are issued, if 
such redemption is for the purpose of refunding 
such shares, directly or indirectly, through the incur- 
ring of debt or the issuance of stock ranking equally 
with or prior to the Cumulative Preferred Shares as to 
dividends or assets, if such debt has an effective 
interest cost, or such stock has an effective dividend 
cost, less than the effective dividend cost to CSOE of 
the Cumulative Preferred Shares to be redeemed. 


The terms of the Cumulative Preferred Shares may 
also provide for a cumulative sinking fund pursuant 
to which CSOE would retire at par value, commenc- 
ing no earlier than five years subsequent to the first 
day of the month in which the Cumulative Preferred 
Shares are issued, not more than 5% annually of the 
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number of shares initially issued, with the non- 
Cumulative option on any sinking fund date, com- 
mencing no earlier than five years subsequent tothe 
first day of the month in which the Cumulative Pre- 
ferred Shares are issued, of redeeming at par value 
an additional like number of shares and with the 
option to credit against any sinking fund require- 
ment Cumulative Preferred Shares theretofore pur- 
chased or otherwise acquired by CSOE. It is 
proposed that CSOE will decide on the necessity for a 
sinking fund provision at a subsequent date and that 
it will notify prospective bidders of its decision not 
less than 72 hours prior to the bidding date. 


CSOE currently has outstanding two series of Cumul- 
ative Preferred Shares and one series of Cumulative 
Preference Shares with sinking fund provisions, i.e., 
17,804 Cumulative Preferred Shares, 10.52% Series 
(“10.52% Preferred Shares”), and 400,000 Cumula- 
tive Preferred Shares 9.50% Series (“9.50% Pre- 
ferred Shares”), both with a par value of $100 per 
share, and 548,342 Cumulative Preference Shares, 
$15.25 Series (“$15.25 Preference Shares”), with- 
out par value. Pursuant to the requirements of the 
respective sinking funds provided by the Amended 
Articles of Incorporation of CSOE, as amended, 
CSOE is required to redeem annually, on the respec- 
tive sinking fund dates and at the respective sinking 
fund prices, the respective number of shares of the 
10.52% Preferred Shares, the 9.50% Preferred 
Shares and the $15.25 Preference Shares set forth in 
such Amended Articles of Incorporation. CSOE 
requests authority to acquire by redemption or pur- 
chase, from time to time, shares of the 10.52% Pre- 
ferred Shares, the 9.50% Preferred Shares, the 
$15.25 Preference Shares and the new Cumulative 
Preferred Shares, in each case, on or in anticipation 
of any respective sinking fund date, for sinking fund 
purposes. 


CSOE proposes, prior to the issue and sale of the 
Cumulative Preferred Shares, to amend its 
Amended Articles of Incorporation and in connec- 
tion therewith to call a special meeting of its share- 
holders to be held on or about September 19, 1980 
to consider and take action with respect to such 
amendments. Such amendments relate to com- 
pliance by CSOE with the Statement of Policy 
Regarding Preferred Stock Subject to the Public Util- 
ity Holding Company Act of 1935 (HCAR Nos. 13106 
and 16758) and require the affirmative vote of at 
least two thirds (2/3) of all shareholders of record. 
Also, such amendments must comply with the Sup- 
plemental Memorandum and Order Approving 
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Acquisition of Common Stock of CSOE by AEP dated 
February 13, 1980 (HCAR No. 21433) whereby the 
computation of earning coverages for the issuances 
of additional preferred stock by CSOE must include 
dividends on the outstanding $15.25 Preference 
Shares. CSOE proposes to distribute an information 
statement to all shareholders of record on the books 
of CSOE as of September 18, 1980. 


No condition is to be contained in the Bond Purchase 
Contract requiring the issue and sale of the Cumula- 
tive Preferred Shares, nor is any condition to be 
contained in the Cumulative Preferred Share Pur- 
chase Contract requiring the issue and sale of the 
Bonds. 


CSOE contemplates that it will receive one or more 
cash capital contributions from AEP in an aggregate 
amount of $30,000,000. It is therefore proposed that 
AEP be authorized to make, on or before December 
31, 1980, one or more cash capital contributions to 
CSOE in an aggregate amount not exceeding 
$30,000,000. 


The proceeds from the sale of the Cumulative Pre- 
ferred Shares will be used to repay a portion of the 


$65,300,000 principal amount of notes issued by 
CSOE for the purpose of retiring Cumulative Pre- 
ferred Shares pursuant to CSOE’s tender offer dated 
March 31, 1980 to the holders of such shares, which 
offer was made in connection with the acquisition by 
AEP of common shares of CSOE. 


The proceeds from the sale of the Bonds together 
with the cash capital contributions to be made by 
AEP and any other funds which may become availa- 
ble to CSOE will be used to repay unsecured short- 
term indebtedness of CSOE incurred for 
construction and other corporate purposes. Con- 
struction costs for the year 1980 are currently esti- 
mated at $116,130,000. As of June 30, 1980, CSOE 
had approximately $171,597,000 aggregate princi- 
pal amount of short-term debt outstanding and it is 
anticipated that not more than $168,000,000 of 
short-term debt will be outstanding as of September 
30, 1980. 


Fees and expenses to be incurred in connection with 
the proposed transactions are estimated at 
$371,560. The Public Utilities Commission of Ohio 
has jurisdiction over the proposed transactions. No 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 
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NOTICE IS FURTHER GIVEN any interested person 
may, not later than September 22, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above stated addresses, and proof of service 
(by affidavit or, in the case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
amended, or as it may be further amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemp- 
tion from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any post- 
ponements thereof. 


It appearing to the Commission that the application- 
declaration, insofar as it seeks authorization to dis- 
tribute information statements to CSOE’s 
stockholders, should be permitted to become effec- 
tive forthwith pursuant to Rule 62: 


IT IS ORDERED that the application-declaration 
regarding the proposed distribution of information 
statements to CSOE stockholders be, and it hereby 
is, permitted to become effective forthwith pursuant 
to Rule 62 and subject to the terms and conditions 
prescribed in Rule 24 under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21694/August 29, 1980 


In the Matter of 


CEDAR COAL COMPANY 

CENTRAL APPALACHIAN COAL COMPANY 
SOUTHERN APPALACHIAN COAL COMPANY 
301 Virginia Street East 

Charleston, West Virginia 25327 


CENTRAL OHIO COAL COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44702 


SOUTHERN OHIO COAL COMPANY 
Post Office Box K 
Moundsville, West Virginia 26041 


(70-6487) 


NOTICE OF PROPOSED MINING EQUIPMENT 
LEASES BY COAL MINING SUBSIDIARIES 


NOTICE IS HEREBY GIVEN that Cedar Coal Company 
(“Cedar”), Central Appalachian Coal Company 
(“CACCo”), and Southern Appalachian Coal Com- 
pany (“SACCo”), coal mining subsidiaries of Appal- 
achian Power Company (“Appalachian”), and 
Central Ohio Coal Company (“COCCo”) and South- 
ern Ohio Coal Company (“SOCCo”), coal mining sub- 
sidiaries of Ohio Power Company, which, like 
Appalachian, is an electric utility subsidiary of Amer- 
ican Electric Power Company, Inc., a registered hold- 
ing company, have filed with this Commission an 
application and amendments thereto pursuant to 
the Public Utility Holding Company Act of 1935 
(“Act”), designating Sections 9 and 10 of the Act as 
applicable to the proposed transactions. All inter- 
ested persons are referred to the application which 
is summarized below, for a complete statement of 
the proposed transactions. 


Applicants propose to enter into a separate master 
leasing agreement with Connecticut Bank and Trust 
Company and Donald E. Smith, as Trustees for the 
Bank of New York, (“Lease”) pursuant to which the 
Trustees will commit to lease to such companies 
coal mining equipment with a total cost to Trustees 
not exceeding $25,000,000. It is stated that Appli- 
cants anticipate leasing coal mining equipment dur- 
ing 1980 and 1981 under the Lease, having a total 
estimated value as set forth below: 
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Estimated 
Estimated Replacement 
New Equipment Equipment 
Company Cost Cost 
($000) 


Contingency 
Allowance 
($000) 

Cedar 

CACCo 
COCCo 
SACCo 
SOCCo 


$ 1,256 
1,310 
850 
3,865 
6,637 
$13,918 


$3,270 
650 
37 UI 


$ 474 
290 
439 
435 
1,070 743 

$8,701 $2,381 


$ 5,000 
2,250 
5,000 
4,300 
8,450 

$25,000 


Applicants state that the mining equipment to be 
leased will contribute to maintaining and improving 
the efficiency and capacity of Appalachian’s and 
Ohio’s fuel supply operations. The coal mined by 
Applicants is of a quality which permits burning in 
conformance with present environmental standards 
applicable to consuming power plants. The generat- 
ing plants named below expect to burn Applicant’s 
coal in the indicated amounts: 


(000’s) 
Plant Burn (Annual) 


Coal Receiving 
Company Plant 


Actual Est. Est. 
1979 1980 1981 


Operating 
Company 
Cedar 

CACCo 
SACCo 
COCCo 
SOCCo 


Amos (a) 7,618 7,209 
Mountaineer 0 755 
Amos 


7,074 
3,020 


Appalachian 
Appalachian 
Appalachian 
Ohio 
Ohio 
Ohio 


(see above ) 
3,829 3,244 
8,218 8,063 7,483 
Sood  T00o Foor 
23,050 22,650 24,500 


Muskingum 

(1) Gavin (b) 

(2) Mitchell 
Totals 


3,532 


The table below indicates each Applicant’s “proven 
and probable” reserves of clean, recoverable coal, 
its current annual production capacity, and the 
anticipated additional production capactiy to be 
obtained from the equipment proposed to be leased 
together with other new investments. 


(000 tons) 

Anticipated Total 
Additional Anticipated 

Clean Tons Clean Tons 
Capacity Capacity 


Total 1979 Tons 


Applicant Reserves Shipped 


Cedar 

CACCo 
SACCo 
COCCo 
SOCCo 


122,235 1,774 721 2,495 
22,250 684 200 884 
57,275 1,242 1,153 2,395 

102,500 3,451 - 3,451 

324,340 4,623 Hore 6,200 

628,600 11,774 3,651 15,425 


The Lease provides for the lease on or before 


October 1, 1981 of various types of equipment for 
surface and underground mining of coal for terms of 
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three, five, seven or ten years. The lessor’s total cost, 
including freight, taxes and installation, will not 
exceed $25,000,000 in the aggregate. Rents are pay- 
able quarterly and provide for the full amortization of 
lessor’s cost over periods of 12 to 40 calendar quar- 
ters. Each quarterly rental payment for an item 
under lease will consist of (i) one quarter’s amortiza- 
tion of the lessor’s cost of the item on a level basis 
over the lease term for that item, plus (ii) as an 
additional rental factor, the Quarterly Interest Rate 
applied to lessor’s amortized cost of the item on the 
first day of the quarter. The Quarterly Interest Rate 
for such quarter shall be the lower of the prime 
interest rate of the owner (based on a 365 day year) 
or LIBO Rate (based on a 360 day year). The Prime 
Rate shall mean a rate per annum equal to the min- 
imum commercial lending rate charged by Owner 
for 90 day loans to substantial and responsible com- 
mercial borrowers plus 4% beginning July 1, 1984 
until July 1, 1986; 4% beginning July 1, 1986 until 
July 1, 1988; %4% beginning July 1, 1988 until July 1, 
1991. The LIBO Rate shall mean a rate per annum 
equal to the rate per annum at which deposits of 
United States Dollars are offered by Owner to prime 
banks in the London interbank market at 11:00 AM 
(London time) for a period of 90 days, and in an 
amount substantially equal to the aggregate of all 
Quarterly Lease Rates due hereunder and under the 
Other Leases for the Quarter involved plus 2% begin- 
ning on the effective date until July 1, 1984; %% 
beginning July 1, 1984 until July 1, 1986; 4% begin- 
ning July 1, 1986 until July 1, 1988; %% beginning 
on July 1, 1988 until July 1, 1991. 


Assuming a prime rate of 114% over the term of the 
leased equipment, the equivalent effective annual 
interest rate would be 11.45% ona weighted basis, or 
lower if the LIBO Rate is less than 114%. If an item of 
equipment is placed under lease other than on the 
first day of a calendar quarter, the rental for each 
fraction thereof during that quarter will consist only 
of the Quarterly Interest Rate for that period applied 
to Lessor’s Cost of the item and prorated for the 
number of days in the period that the item was under 
lease. In that event, the Quarterly Interest Rate will 
be restricted to the prime interest rate of the Owner. 
When the aggregate Amortized Value of any item 
equals the lessor’s cost of such item, the lessee has 
the option to purchase it for a price of one dollar or 
return it to the lessor or its agent at lessee’s expense 
freight collect. 


Upon 90-days written notice, the lessee may termi- 
nate the lease of any item by purchasing the item 
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from the lessor for the Termination Value plus any 
accrued but unpaid rent and any taxes and charges 
upon such sale. During the term of the lease, if the 
coal supply agreement between the lessee and its 
immediate parent shall for any reason cease to bein 
full force and effect or be rescinded or terminated, 
lessee shall promptly give lessor written notice there- 
of. Lessee shall pay lessor an amount equal to the 
Stipulated Loss Value of the leased items and any 
accrued and unpaid rent for the eqqipment due on 
such quarterly date and all sales taxes and charges. 
Upon such payment the lease shall terminate and 
lessor shall transfer all its right, title and interest in 
and to the equipment to the lessee. Prior consent of 
the lessor is required to amend, supplement, modify 
or waive the coal supply agreement. Investment tax 
credits will be for the account of the lessee. The 
Lease is a net lease with all expenses directly related 
to the transaction borne by the lessee. The lessor will 
be indemnified by the lessee against all liabilities 
and risks of loss. 


For its $25,000,000 commitment under the Lease, 
lessor will charge Applicants an annualized fee of % 
of 1% of the unused amount of the commitment 
during the period commencing on the closing date of 
the Lease Agreement and ending on October 1, 
1981. No other fees or expenses are expected to be 
incurred in connection with the proposed transac- 
tions. It is stated that no state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 22, 1980, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said application, as amended, which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, Secur- 
ities and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served 
personally or by mail upon the applicants at the 
above-stated addresses, and proof of service (by affi- 
davit or, in the case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time 
after said date, the application, as amended, or as it 
may be further amended, may be granted as pro- 
vided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other 
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action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. 
Secretary 


Fitzsimmons 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21695/August 29, 1980 


In the Matter of 


THE SOUTHERN COMPANY 
Perimeter Center East 

P.O. Box 720071 

Atlanta, Georgia 30346 


(70-6492) 


NOTICE OF PROPOSAL BY HOLDING COMPANY TO 
ACT AS SURETY ON BONDS OF PUBLIC-UTILITY 
SUBSIDIARY COMPANIES 


NOTICE IS HEREBY GIVEN that the Southern Com- 
pany (“Southern”), a registered holding company, 
has filed a declaration with this Commission pursu- 
ant to the Public Utility Holding Company Act of 
1935 (“Act”), designating Sections 12(b) and 12(f) 
of the Act and Rule 45 promulgated thereunder as 
applicable to the following proposed transactions. 
All interested persons are referred to the declara- 
tion, which is summarized below, for a complete 
statement of the proposed transactions. 


Southern proposes to act as a surety on bonds of its 
subsidiaries, Alabama Power Company (“Alabama”) 
and Southern Electric Generating Company 
(“SEGCo”), in connection with appeals by Alabama 
and SEGCo from final ad valorem tax assessments 
by the State of Alabama. 


The Department of Revenue of the State of Alabama, 
on July 2, 1980, issued its final assessments and 
notices of 1980 ad valorem taxes on Alabama’s and 
SEGCo’s property located in the State of Alabama. 
On July 28, 1980, Alabama and SEGCo appealed 
their respective assessments in connection with 
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such taxes to the Circuit Court of Montgomery 
County, Alabama, alleging that the valuation of prop- 
erty owned by non-public utility taxpayers at less 
than 100% of fair market value and the valuation of 
the property of Alabama and SEGCo at 100% of fair 
market value discriminates against Alabama and 
SEGCo in violation of the Alabama Constitution of 
1901 and the United States Constitution. 


As acondition to appealing from assessments for the 
ad valorem tax without being required to pay the 
disputed taxes when allegdly due, Alabama and 
SEGCo are required to post supersedeas bonds with 
the court in double the amount of the respective 
taxes payable, and such bonds must have a good 
and sufficient surety thereon. Such taxes are cur- 
rently estimated to be approximately $30 million for 
Alabama, resulting in the need for a surety bond of 
approximately $60 million, and $766,000 for 
SEGCo, resulting in a need for a surety bond in the 
amount of $1,532,000. 


Alabama and SEGCo have been advised that bonds 
can be obtained from a commercial surety com- 
pany, but with aggregate required premiums of over 
$70,000 annually. In order for Alabama and SEGCo 
to avoid the substantial premium cost attendant 
upon the use of a commercial surety, Southern pro- 
poses to act as surety on Alabama’s and SEGCo’s 
bonds for no premium, fee, or other compensation. 
Approval of these bonds by the Circuit Court of Mont- 
gomery County is expected. Southern intends to act 
as surety on the supersedeas bonds during the 
entire appeal period in order to avoid the payment of 
the alledgedly discriminatory taxes until the ques- 
tions raised in the appeals have been finally 
determined. 


The fees and expenses incurred or to be incurred in 
connection with the proposed transactions are esti- 
mated at $3,200. It is stated that no state commis- 
sion and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 29, 1980, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
the declaration which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
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Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
declaration, as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemp- 
tion from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued inthis matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21696/August 29, 1980 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


(70-6491) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
PREFERRED STOCK AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Louisiana Power & 
Light Company (“Louisiana”), an electric utility sub- 
sidiary of Middle South Utilities, Inc. (“Middle 
South”) a registered holding company, has filed a 
declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6(a) and 7 of the Act and Rule 
50 promulgated thereunder as applicable to the fol- 
lowing proposed transaction. All interested persons 
are referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


Louisiana proposes to issue and sell, subject to the 
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competitive bidding requirements of the Act, not in 
excess of 1,200,000 shares of a new series of its 
class of preferred stock, $25 par value (“Stock”). The 
Stock is to be established by appropriate corporate 
action and, except as to the number of shares and 
designation, dividend rate, the date from which divi- 
dends commence to accumulate, the amounts pay- 
able upon redemption, the terms and amount of the 
sinking fund, and matters relating to par value and 
certain voting rights (including matters relating to 
quorums and adjournments), will have the same 
rank and the same relative rights as the presently 
outstanding preferred stock of the company. 


The dividend rate of the Stock (which will be a multi- 
ple of 4/25ths of 1%) and the price to be paid to the 
company for the Stock (which will be not less than 
$25 nor more than $25.70 per share, plus accumu- 
lated dividends, if any) will be determined by com- 
petitive bidding. The terms of the Stock will include a 
prohibition until November 1, 1985, against refund- 
ing the Stock, directly or indirectly, with funds 
derived from the issuance of securities at a lower 
effective interest or dividend cost. Louisiana pres- 
ently expects that the terms of the stock will include 
provisions for a sinking fund designed to redeem at 
$25 per share, plus accumulated dividends, 60,000 
shares on each November 1 commencing in the year 
1985, with the company having a non-cumulative 
option to redeem an additional 60,000 shares on 
each November 1 during the sinking fund redemp- 
tion period. Inthe event, however, that market condi- 
tions change so that, in the opinion of the company, 
the market for non-sinking fund preferred stock is 
more favorable, the company may amend the 
declaration to provide therefor. 


The declaration states that in the event that market 
conditions change so that, in the opinion of the com- 
pany, the market for $100 par value preferred stock 
is more favorable than that for $25 preferred stock, 
Louisiana may amend the declaration to propose the 
issuance and sale of not in excess of 300,000 shares 
of its $100 par value preferred stock in lieu thereof. 


Louisiana will apply the net proceeds derived from 
the issuance and sale of the preferred stock to the 
payment in part of short-term borrowings estimated 
to total $149,000,000 at the time the sale proceeds 
are received, to the financing in part of the com- 
pany’s construction program, and to other corporate 
purposes. 


The fees and expenses to be incurred in connection 
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with the proposed transaction are estimated at 
$170,000, including legal fees of $51,000 and audi- 
tors’ fees of $15,000. It is stated that no state com- 
mission and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 30, 1980, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
the filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as filed or as it may be amended, may be permitted 
to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter,.including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21697/August 29, 1980 


In the Matter of 
MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 


New Orleans, Louisiana 70112 


(70-6489) 


Volume20, No. 17, September 16, 1980 





NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Middle South Utili- 
ties, Inc. (“Middle South”), a registered holding com- 
pany, has filed a declaration with this Commission 
purusant to the Public Utility Holding Company Act 
of 1935 (“Act”), designating Sections 6(a) and 7 of 
the Act and Rule 50 promulgated thereunder as 
applicable to the proposed transaction. All inter- 
ested persons are referred to the declaration which 
is Summarized below, for a complete statement of 
the proposed transaction. 


Middle South proposes to issue and sell, subject to 
the competitive bidding requirements of Rule 50 
under the Act, up to 8,000,000 authorized by 
unissued shares of common stock, $5 par value, to 
underwriters or investment bankers who will 


promptly make a public offering thereof. If market 
conditions at the time of the offering of the securities 
are unfavorable, Middle South may request an 
exception from the competitive bidding require- 
ments of Rule 50 so that the common stock may be 
offered pursuant to a negotiated underwriting. 


The net proceeds to be derived from the sale of the 
common stock (presently estimated to be approxi- 
mately $100,000,000) will be applied toward the 
reduction of Middle South’s then outstanding bank 
loans made pursuant to the credit agreement 
between Middle South and various commercial 
banks dated as of June 27, 1980. The amount of the 
loans to be outstanding is estimated to be 
$198,000,000. Proceeds derived from the bank bor- 
rowings are used to acquire common stock of Middle 
South’s subsidiary companies which apply such 
funds to construction, acquisition of property, retire- 
ment of short-term indebtedness, and other 
corporate purposes. 


Middle South Energy, Inc., (“MSEI”), is a wholly- 
owned subsidiary of Middle South whose function is 
to construct Grand Gulf Electric Generating Unit No. 
1 and No. 2 near Port Gibson, Mississippi. MSEI has 
covenanted with its bondholders and with the 
holders of its bank notes that Grand Gulf Unit No. 1 
will be placed in commercial operation no later than 
December 31, 1982, and, with the bondholders that 
Grand Gulf Unit No. 2 will be placed in commercial 
operation no later than December 31, 1986. If either 
of these covenants in not fulfilled or if MSE! defaults 
with respect to either the bonds or the bank borrow- 
ings, MSEI’s outstanding obligations will become 
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due and payable by MSEI and by Middle South under 
its Capital Funds Agreement, unless extensions of 
time can be arranged. MSEI has assigned, as secur- 
ity, to the banks and to the trustee for the bond- 
holders its rights under its Availability Agreement 
with Middle South’s five electric utility subsidiaries. 
It provides that no later than December 31, 1982, the 
operating companies will begin paying MSE! such 
amounts as will be at least equal to MSEl’s operating 
expenses or an equivalent amount if Unit No. 1 is not 
in operation, including MSEI’s interest charges and 
depreciation expense. 


A statement of the fees and expenses to be incurred 
in connection with the proposed transaction will be 
filed by amendment. It is stated that no state or 
federal regulatory authority, other than this Commis- 
sion, has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 29, 1980, request 
in writing that a hearing be held on such matter 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
the filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as filed or as it may be amended, may be permitted 
to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued inthis matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21698/September 2, 1980 


In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY 
2101 Spy Run Avenue 
Fort Wayne, Indiana 46801 


(70-6484) 


NOTICE OF PROPOSED EXTENSION OF UNSE- 
CURED DEBT BORROWING LIMITATION AND PRO- 
POSED REVISED CHARTER; ORDER AUTHORIZING 
SOLICITATION OF PROXIES IN CONNECTION 
THEREWITH 


NOTICE IS HEREBY GIVEN that Indiana & Michigan 
Electric Company (“I&M”), an electric utility subsi- 
diary of American Electric Power Comapny, Inc. 
(“AEP”), a registered holding company, has filed 
with this Commission a declaration and an amend- 
ment thereto pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a), 7 and 12(e) of the Act and Rules 62 and 65 
promulgated thereunder as applicable to the pro- 
posed transactions. All interested persons are 
referred to the amended declaration, which is sum- 
marized below, for a complete statement of the pro- 
posed transactions. 


1&M proposes to obtain the consent of the holders of 
its outstanding cumulative preferred stock to 
approve a 5-year extension of |&M’s authority under 
its Articles of Acceptance (“Charter”) to issue or 
assume unsecured debt in an aggregate principal 
amount exceeding 10%, but which amount, includ- 
ing all outstanding long-term unsecured debt, would 
not exceed 20% of |&M’s total capitalization at any 
time. |&M’s capitalization is defined as the sum of (i) 
the total outstanding principal amount of its secured 
debt, (ii) the total par value of, or stated capital 
represented by, outstanding shares of all classes of 
its stock, and (iii) any surplus. 1&M is at present 
authorized to incur or assume unsecured debt 
within the foregoing limitation through December 
31, 1980, purusant to an order dated September 29, 
1976 (HCAR No. 19697). The proposed extension 
would commence January 1, 1981, and end 
December 31, 1985, and would be subject to the 
condition that the principal amount of such unse- 
cured debt in excess of 10% of total capitalization 
outstanding on December 31, 1985, shall mature 
not later than June 30, 1986. The actual issuance 
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and sale of any debt securities within the limits of the 
shareholder and Commission authorizations des- 
cribed above will be subject to further authorization 
by the Commission. 


1&M also proposes to adopt a new Charter which 
generally would integrate, restate and supersede the 
existing Charter and the resolutions of its Board of 
Directors creating the various series of cumulative 
preferred stock currently outstanding, and which 
would effect a number of essentially technical 
amendments designed to correct obsolete referen- 
ces and to simplify and modernize the Charter by 
eliminating certain provisions which are unneces- 
sary or redundant under, or which conflict with, the 
Indiana General Corporation Act. Counsel to 1&M 
have advised that none of the proposed technical 
changes would be substantially prejudicial to the 
rights of the holders of any series of 1&M’s cumula- 
tive preferred stock, and thus ordinarily would not 
require the approval of such holders. In addition to 
such technical changes, however, the proposed new 
Charter will also provide for a 4,000,000 share 
increase, from 7,200,000 to 11,200,000, in the 
number of shares of $25 Preferred Stock that |&M 
shall be authorized to issue. Such an increase 
requires the consent of holders of |&M’s cumulative 
preferred stock and of the holder of its common 
stock. |&M therefore proposes to submit the new 
Charter for adoption by holders of its cumulative 
preferred stock, voting as a class, and by the holder 
of its common stock. Adoption of the new Charter 
and the amendments contained therein will be sub- 
mitted as a single proposal, so that if the proposed 
new Charter should not be adopted by the holders of 
the cumulative preferred stock, none of the changes 
proposed therein, including those not otherwise 
requiring approval by such holders, will become 
effective. 


!1&M proposes to solicit proxies from its common 
stockholder and the holders of its cumulative pre- 
ferred stock to be used at a special meeting of the 
common and preferred shareholders to be held on 
October 17, 1980. Holders of |&M’s cumulative pre- 
ferred stock will be asked to approve the extension of 
the unsecured borrowing authority in excess of 10% 
of |1&M’s capitalization, and to approve the new Char- 
ter. Approval af the extension of time to issue unse- 
cured debt im excess of 10% of capitalization 
requires the affirmative vote of the holders of cumul- 
ative preferred'stock entitled to cast a majority of the 
votes which all outstnading shares of cumulative 
preferred stock are entitled to cast (with holders of 
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$25 Preferred entitled to cast one-quarter of a vote 
per share). Approval of the new Charter requires the 
affirmative vote of the holders of shares of cumula- 
tive preferred stock entitled to cast a majority of the 
votes which all outstanding shares of cumulative 
preferred stock are entitled to cast (with holders of 
$100 Preferred entitled to cast one vote per share, 
and holders of $25 Preferred entitled to cast one- 
quarter of a vote per share), voting as a class, and by 
the holders of a majority of the outstanding shares of 
common stock, voting as a class. AEP, the holder of 
all of 1&M’s common stock, has indicated that it 


intends to vote all of such shares in favor of the new 
Charter. 


The fees and exenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. It is stated that no state commission 
and no federal commission, other than this Commis- 
sion, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may not later than September 29, 1980, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said amended declaration which he desires to con- 
trovert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the declarant at the 
above-stated address, and proof of service (by affi- 
davit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after 
said date the declaration, as filed or as it may be 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, orthe Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


It appearing that the amended declaration, insofar 
as it proposes the solicitation of proxies from |&M’s 
preferred and common stockholders, should be per- 
mitted to become effective forthwith pursuant to 
Rule 62: 
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IT IS ORDERED, that the amended declaration 
regarding the proposed solicitation of proxies from 
1&M’s preferred and common stockholders, be, and 
it hereby is, permitted to become effective forthwith 
pursuant to Rule 62, subject to the terms and condi- 
tions prescribed in Rule 24 under the Act. 


For the Commission, by the Corporate Regulation 
Division, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21699/September 2, 1980 


SEF 


SECURITIES ACT OF 1933 
Release No. 6233/September 2, 1980 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21700/September 2, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6234/September 2, 1980 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21701/September 2, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6236/September 2, 1980 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21702/September 3, 1980 


In the Matter of 


THE CONNECTICUT LIGHT AND POWER COMPANY 
Berlin, Connecticut 


(70-6483) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


The Connecticut Light and Power Company 
(“CL&P”), a public-utility subsidiary company of 
Northeast Utilities, a registered holding company, 
has filed an application with this Commission pursu- 
ant to Section 6(b) of the Public Utility Holding Com- 
pany Act of 1935 (“Act”) and Rule 50 promulgated 
thereunder regarding the following proposed 
transaction. 


CL&P proposes to issue and sell, at competitive bid- 
ding, up to $75,000,000 principal amount of its First 
and Refunding Mortgage % Bonds, Series FF, due 
October 1, 2010. The interest rate, which shall be a 
multiple of % of 1%, and the price, exclusive of 
accrued interest, to be paid to CL&P, which will not 
be less than 98% nor more than 102% of the princi- 
pal amount thereof, will be determined by competi- 
tive bidding. The bonds will be issued under the 
Indenture of Mortgage and Deed of Trust dated as of 
May 1, 1921, between CL&P and Bankers Trust Com- 
pany, Trustee, as heretofore supplemented by a sup- 
plemental indenture to be dated as of October 1, 
1980. The supplemental indenture provides, among 
other things, that the bonds shall not be redeemed at 
the applicable general redemption price prior to 
October 1, 1985, if such redemption is for the pur- 
pose of or in anticipation of refunding such bonds 
through the use, directly or indirectly, of funds bor- 
rowed by CL&P at an effective cost of less than the 
effective interest cost of the bonds. 


The net proceeds from the sale of the bonds will be 
used by CL&P to repay a portion of the company’s 
short-term borrowings estimated to total 
$155,000,000 at the time of such sale, including 
$15,000,000 to be borrowed on atemporary basis, to 
refund a bond issue maturing on October 1, 1980. 
Except for said $15,000,000 of temporary borrow- 
ings, such short-term borrowings were or will be 
applied to finance CL&P’s 1979-1980 construction 
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program. The Company’s 1980-1981 construction 
program expenditures, including allowance for 
funds used during construction and nuclear fuel, are 
expected to total about $317,043,000 
($154,150,000 in 1980 and $162,893,000 in 1981) 
of which $61,377,000 had been expended as of June 
30, 1980. In addition to the sale of the Bonds, the 
Company estimates that in 1980 it will require an 
additional $199,600,000 of funds from external 
sources to complete its 1980 construction program, 
to repay at maturity $15,000,000 of 3% Bonds on 
October 1, 1980, and to refinance approximately 
$88,200,000 of short-term debt that had been 
incurred before 1980. Of the required amount, 
approximately $75,000,000 is expected to be real- 
ized from the sale of the bonds, $18,000,000 is 
expected to be realized from the sale of a 1.5% inter- 
est (out of CL&P’s remaining 4.5% interest) in the 
Seabrook, New Hampshire, nuclear unit, 
$40,000,000 is expected to be realized from capital 
contributions, and the balance is expected to be 
financed through short-term borrowings. 


The fees and expenses incurred or to be incurred in 
connection with the proposed transactions are esti- 
mated at $135,000. The Connecticut Department of 
Public Utilites has authorized the issuance of the 
bonds. No other state commission, and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 21670), and no hear- 
ing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable stand- 
ards of the Act and the rules thereunder are satisfied 
and no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application, as 
amended, be granted: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said appli- 
cation, aS amended, be, and it hereby is, granted, 
effective forthwith, subject to the terms and condi- 
tions prescribed in Rules 24 and 50 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21703/September 3, 1980 


In the Matter of 


WESTERN MASSACHUSETTS ELECTRIC COMPANY 
West Springfield, Massachusetts 


(70-6482) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


Western Massachusetts Electric Company 
(“WMECO”), a public-utility subsidiary company of 
Northeast Utilities, a registered holding company, 
has filed an application and amendments thereto 
with this Commission pursuant to Section 6(b) of the 
Public Utility Holding Company Act of 1935 (“Act”), 


Rule 50 promulgated thereunder regarding the fol- 
lowing proposed transaction. 


WMECO’s proposal to issue and sell, at competitive 
bidding, up to $30,000,000 principal amount of its 
First Mortgage Bonds, Series N, % due October 1, 
2010. The interest rate, which shall be a multiple of 
¥% of 1%, and the price, exclusive of accrued interest, 
to be paid to WMECO, would be not less than 98% nor 
more than 102% of the principal amount thereof, will 
be determined by competitive bidding. The bonds 
will be issued under the First Mortgage Indenture 
and Deed of Trust dated as of August 1, 1954, 
between WMECO and The First National Bank of 
Boston, Successor Trustee, as supplemented and 
amended from time to time, and as to be further 
supplemented by a supplemental indenture to be 
dated as of October 1, 1980. The supplemental 
indenture provides among other things, that the 
bonds shall not be redeemed at the applicable gen- 
eral redemption price prior to October 1, 1985, if 
such redemption is for the purpose of or in anticipa- 
tion of refunding such bonds through the use, 
directly or indirectly, of funds borrowed by WMECO 
at an effective interest cost of less than the effective 
interest cost of the bonds. 


The net proceeds from the sale of the bonds together 
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with capital contributions totaling $15,000,000 
scheduled to be made by Northeast Utilities to 
WMECO prior to the sale of the bonds, will be used by 
WMECO to repay a portion of the company’s short- 
term borrowings estimated to total $31,000,000 at 
the time of such sale. Such short-term borrowings 
have been or will be applied to finance WMECO’s 
1979-1980 construction program. The company’s 
1980-1981 construction program expenditures, 
including allowance for funds used during construc- 
tion and nuclear fuel, are expected to total about 
$86,122,000 ($42,082,000 in 1980 and 
$44,040,000 in 1981) of which $16,027,000 been 
expended as of June 30, 1980. In addition tothe sale 
of the Bonds, the Company estimates that in 1980 it 
will require an additional $70,700,000 of funds from 
external sources to complete its 1980 construction 
program and to refinance approximately 
$41,000,000 of short-term debt that had been 
incurred before 1980. Of the required amount, 
approximately $30,000,000 is expected to be real- 
ized from the sale of the bonds, $15,000,000 is 
expected to be realized from capital contributions 
and the balance of $25,700,000 is expected to be 
financed through short-term borrowings. 


The fees and expenses incurred or to be incurred in 
connection with the proposed transactions are esti- 
mated at $102,000. The Connecticut Department of 
Public Utilities and the Department of Public Utili- 
ties of the Commonwealth of Massachusetts have 
authorized the issuance of the bonds. No other state 
commission, and no federal commission, other than 
this Commission, has jursidiction over the proposed 
transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 21675), and no hear- 
ing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable stand- 
ards of the Act and the rules thereunder are satisfied 
and no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application, as 
amended, be granted: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said appli- 
cation, as amended, be, and it hereby is, granted, 
effective forthwith, subject to the terms and condi- 
tions prescribed in Rules 24 and 50 promulgated 
under thie Act. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21704/September 4, 1980 


In the Matter of 


THE SOUTHERN COMPANY 
64 Perimeter Center Street 
P.O. Box 720071 

Atlanta, Georgia 30346 


(70-6469) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that The Southern Com- 
pany (“Southern”), a registered holding company, 
has filed a declaration with this Commission pursu- 
ant to the Public Utility Holding Company Act of 
1935 (“Act”), designating Sections 6(a) and 7 of the 
Act and Rule 50 promulgated thereunder as applica- 
ble to the following proposed transaction. All inter- 
ested persons are referred to the declaration, which 
is Summarized below, for a complete statement of 
the proposed transaction. 


Southern proposes to issue and sell at competitive 
bidding on or before November 12, 1980, an unde- 
termined number of shares of its authorized but 
unissued common stock, par value $5 per share. 
The number of shares to be issued will be deter- 
mined by Southern and set forth in its registration 
statement or an amendment thereto and will be an 
amount which Southern estimates, in light of market 
conditions at that time, will result in aggregate cash 
proceeds of $200,000,000. Southern states that it 
may request an exception from the competitive bid- 
ding requirements of Rule 50 if circumstances 
develop which, in the opinion of Southern, make 
such an exception in the best interest of Southern 
and its investors and consumers. 


It is stated that Southern intends to use the net 
proceeds from the sale of the additional common 
stock, together with treasury funds and the proceeds 
from the sales of common stock through operation of 
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its dividend reinvestment and stock purchase plan, 
the employee savings plan, andthe employees stock 
ownership plan to make, from time to time, addi- 
tional equity investments in the form of capital con- 
tributions to the operating subsidiaries and for other 
corporate purposes. The operating subsidiaries 
intend to use the funds received for the construction 
or acquisition of property, for the retirement of inte- 
rim indebtedness incurred for such purposes, and 
for other corporate purposes. 


A statement of the fees and expenses to be incurred 
in connection with the proposed transaction will be 
filed by amendment. It is stated that no state or 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than October 6, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, 
as filed or as it may be amended, may be permitted 
to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued inthis matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21705/September 4, 1980 


In the Matter of 


CONOCO INC. 
Stamford, Connecticut 


LOUISIANA GAS SYSTEM INC. 
Houston, Texas 


(31-775) 


ORDER GRANTING EXEMPTION PURSUANT TO 
SECTION 2(a)(4) 


Conoco Inc. (“Conoco”), a Delaware corporation, 
and its wholly-owned subsidiary, Louisiana Gas Sys- 
tem Inc. (“Louisiana Gas”), also a Delaware corpora- 
tion, have filed an application pursuant to Section 
2(a)(4) of the Public Utility Holding Company Act of 
1935 (“Act”) for an order declaring Louisiana Gas 
not to be a “gas utility company” under the Act. 


Conoco, directly and through subsidiaries, engages 
in business in over 20 countries. Its operations 
include the following: exploring for, developing and 


producing crude oil and natural gas; refining petro- 
leum; producing and processing chemicals; and 
transporting and marketing crude oil, natural gas, 
refined products and chemicals. In addition, Conoco 
has held a major position in the coal industry in the 
United States through its wholly-owned subsidiary, 
Consolidated Coal Company, and has engaged in 
exploring for and producing uranium, and exploring 
for copper and other associated minerals. Conoco’s 
natural gas transportation facilities include a 610 
mile intrastate pipeline system in Louisiana (the 
“System”) through which natural gas produced or 
purchased by Conoco is transported to its Gillis Plant 
for processing and to certain direct customers. In 
addition, Conoco transports natural gas for others 
over the System. 


At December 31, 1979, Conoco reported consoli- 
dated assets of $8,802,139,000, and for the year 
then ended, consolidated revenues of 
$3,404,570,000. At that date, and for the same 
period, the total assets of the System were 
$34,048,000, and its total revenues were 
$70,775,000. Of the total revenues of the System, 
approximately $33,561,000 (or 47.42%) were from 
sales of natura! gas for feed stock, fuel and pressure 
maintenance to industrial and utility purchasers 
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(43,895 MCF representing $32,797,000) and to 
domestic and irrigation purchasers (231 MCF 
representing $462,000). 


Approximately $35,828,000 (or 50.62%) of the Sys- 
tem’s total revenues were from intercompany 
transfers, and the balance was derived from fees for 
transporting gas for others. 


Conoco proposes to transfer the System to Louisiana 
Gas. Following the transfer, Louisiana Gas will be 
primarily engaged in the pipeline business, but will, 
by virtue of retail sales of natural gas to purchasers 
other than Conoco’s refining and chemical depart- 
ment and its industrial and utility purchasers, be a 
“gas utility company” within the meaning of Section 
2(a)(4) of the Act. Conoco states that sales of natural 
gas at retail will not exceed 1% of the total revenues 
of Louisiana Gas on a pro forma basis, and requests 
that the Commission find that by reason of the small 
amount of such sales at retail Louisiana Gas will not 
be deemed a “gas utility company.” 


Section 2(a)(4) provides, in part, that the Commis- 
sion may declare a company not to be a “gas utility 
company” if it finds that “(a) such company is prim- 
arily engaged in one or more businesses other than 
the business of a gas utility company, and (b) by 
reason of the small amount of natural or manufac- 
tured gas distributed at retail by such company it is 
not necessary in the public interest or for the protec- 
tion of investors and consumers that such company 
be considered a gas utility company for the purposes 
of [the Act].” Rule 10(a)(1) under the Act provides, 
further, that a company shall be exempt from the 
duties, liabilities and obligations imposed under the 
Act upon it as a “holding company” with respect to a 
subsidiary which, insofar as it is a public utility com- 
pany, is declared not to be a “gas utility company” 
under Section 2(a)(4). 


Due notice of the filing of said application has been 
given (HCAR No. 21676), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that Louisiana Gas will, upon transfer of the System, 
be primarily engaged in a non-utility business and 
that, by reason of the small amount of natural gas 
which Louisiana Gas expects to sell at retail, it is not 
necessary in the public interest or for the protection 
of investors or consumers that Louisiana Gas be 
considered a gas utility company. 


IT 1S DECLARED, accordingly, that Louisiana Gas is 
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not deemed to be a gas utility company for purposes 
of the Act, and the application filed herein is 
ORDERED effective forthwith. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21706/September 4, 1980 


In the Matter of 


THE CONNECTICUT GAS COMPANY 
Selden Street 
Berlin, Connecticut 06037 


(70-6497) 


NATIONAL FUEL GAS SUPPLY CORPORATION 
308 Seneca Street 
Oil City, Pennsylvania 16301 


(70-6496) 


NOTICE OF PROPOSAL TO ACQUIRE VOTING 
SECURITIES OF NATURAL GAS SUPPLY COMPANY 


NOTICE IS HEREBY GIVEN that the Connecticut Gas 
Company (“Conn Gas”), a gas utility subsidiary of 
The Connecticut Light and Power Company, itself a 
subsidiary of Northeast Utilities, a registered holding 
company, and National Fuel Gas Supply Corporation 
(“NFG Supply”), a non-utility subsidiary of National 
Fue! Gas Company, also a registered holding com- 
pany, have filed separate applications pursuant to 
Sections 9 and 10 of the Public Utility Holding Com- 
pany Act of 1935 (“Act”) regarding the following 
proposed transaction. All interested persons are 
referred to the applications, which are summarized 
below, for a complete description of the proposed 
transaction. 


Conn Gas and NFG Supply and twelve other public 
utility companies (collectively, the “Participants”) 
which serve natural gas at retail in New England and 
in New York and New Jersey, have conducted negoti- 
ations with TransCanada PipeLines Limited (‘“Trans- 
Canada”), a Canadian corporation which owns and 
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operates a natural gas transmission pipeline system 
extending from the province of Alberta to Eastern 
Canada, for an additional source of natural gas 
supply for resale in domestic markets. In order to 
facilitate their negotiations with TransCanada, the 
Participants have organized a new company under 
Delaware law, named Boundary Gas, Inc. (“Boun- 
dary Gas”), and propose to acquire all of the voting 
securities that Boundary Gas is authorized to issue 
(100 shares of Common Stock, par value $100 per 
share) for an aggregate price to the Participants of 
$10,000. 


Boundary Gas was organized primarily at the 
request of TransCanada, which prefers to deal with 
one entity representing the Participants, rather than 
separately with each Participant. It is contemplated 
that Boundary Gas will enter into (i) a gas purchase 
contract with TransCanada (“Purchase Contract”) 
under which TransCanada will agree to sell and 
Boundary Gas to purchase volumes of natural gas, 
and (ii) a gas sales agreement (“Sales Agreement”) 
with the Participants. Under the Sales Agreement, it 
is intended that Boundary Gas will sell to the several 
Participants their respective pro rata share of the 
natural gas which Boundary Gas has purchased 
from TransCanada under the Purchase Contract. 
Since it is not contemplated that Boundary Gas will 
own any material properties or facilities or conduct 
any active business other than taking of legal title to 
natural gas purchased from TransCanada, the sales 
by Boundary Gas to each Participant will take place 
simultaneously with the purchase made by Boun- 
dary Gas from TransCanada. 


The Participants and their proposed respective 
stock ownership in Boundary Gas is as follows: 


Percentage of 


Participant Stock Ownership 


The Brooklyn Union Gas Company 

Consolidated Edison Company of 
New York, Inc. 

Long Island Lighting Company 

Bay State Gas Company 

New Jersey Natural Gas Company 

Boston Gas Company 

Connecticut Gas Company 

National Fuel Gas Supply Corp. 

Haverhill Gas Company 

Berkshire Gas Company 


22.54 


22.54 
12.97 
10.27 
7.85 
+e 
5.1% 
4.87 
1.74 
1.16 
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Manchester Gas Company 1.35 
Valley Gas Company 1.14 
Gas Service, Inc. 57 
Fitchburg Gas and Electric Co. 57 


Under the terms of the subscription agreement 
which the Participants have entered into, Conn Gas 
may acquire 5.11 shares of Boundary Gas’ capital 
stock for a total of $511, and NFG Supply may 
acquire 4.87 shares for a total of $487. The number 
of shares which each Participant may purchase cor- 
responds to the percentage of natural gas to which 
each Participant will be entitled to purchase from 
Boundary Gas under the Sales Agreement with the 
Participants. The physical delivery of natural gas by 
TransCanada is to be made at a point near Niagara, 
Ontario, where the facilities of TransCanada inter- 
connect with those of Tennessee Gas Pipeline Com- 
pany (“Tennessee”). Tennessee will take delivery of 
the natural gas at this point for the account of Boun- 
dary Gas and, pursuant to transportation contracts 
with the several Participants, deliver such gas to the 
Participants. 


Under the Purchase Contract, TransCanada will sell 
and deliver to Boundary Gas up to 185,000 Mcf of 
natural gas per day for a period of ten years, com- 
mencing on November 1, 1981, at the international 
border price for gas as determined under Canadian 
law. Under the Sales Agreement, Conn Gas and NFG 
Supply will agree to take and pay for 5.11% and 
4.87%, respectively, of the gas which Boundary Gas 
becomes obligated to purchase from TransCanada 
and will be obligated to pay for gas not taken only to 
the extent that the failure to take gas results in a 
requirement that Boundary Gas pay TransCanada 
for gas not taken. The applicants have estimated that 
their share of the gas purchased by Boundary Gas 
will result in the purchase of at least 3,285 MMCF of 
gas per year for each of the ten years covered by the 
Purchase Contract in the case of NFG Supply and 
3,450 MMCF in the case of Conn Gas. 


The fees, commissions and expenses paid or 
incurred in connection with the proposed transac- 
tion total, in addition to the filing fees, approximately 
$1,500. It is stated that no state or federal commis- 
sion, other than this Commission, has jurisdiction 
over the proposal. 


NOTICE IS FURTHER GIVEN that any interested per- 


son may, not later than September 25, 1980, request 
in writing that a hearing be held on such matter, 
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stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
either of said applications which he desires to con- 
trovert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant(s) at the 
above-stated address(es), and proof of service (by 
affidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time 
after said date, the applications, as filed or as they 
may be amended, may be granted as provided in 
Rule 23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission may 
grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including notice of the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 583/September 2, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6236/September 2, 1980 





INVESTMENT COMPANY ACT OF 1940 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11318/August 28, 1980 


In the Matter of 


BROAD STREET INVESTING CORPORATION 
NATIONAL INVESTORS CORPORATION 
TRI-CONTINENTAL CORPORATION 

UNION CAPITAL FUND, INC. 

UNION CASH MANAGEMENT FUND, INC. 
SECOND UNION CASH MANAGEMENT FUND, INC. 
UNION INCOME FUND, INC. 

UNION SERVICE CORPORATION 

UNION SERVICE DISTRIBUTOR, INC. 

J. & W. SELIGMAN & CO. 

J. & W. SELIGMAN & CO. INCORPORATED 
One Bankers Trust Plaza 

New York, New York 10006 


(812-4294) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 17 (b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM THE 
PROVISIONS OF SECTION 17(a) OF THE ACT AND 
FOR AN ORDER PURSUANT TO SECTION 17(d) OF 
THE ACT AND RULE 17d-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Broad Street Invest- 
ing Corporation, National Investors Corporation, 
Union Capital Fund, Inc., Union Cash Management 
Fund, Inc. (“Union Cash”), Second Union Cash Man- 
agement Fund, Inc. (“Second Union Cash”), Union 
Income Fund, Inc. and Tri-Continental Corporation 
(“Tri-Continental”), diversified, management invest- 
ment companies (the “Union Service companies”) 
registered under the Investment Company Act of 
1940 (“Act”); Union Service Corporation (“Union 
Service”); Union Service Distributor, Inc. (“Distribu- 
tor’); J. & W. Seligman & Co. (“Seligman”); and J. & 
W. Seligman & Co. Incorporated (the “Manager”) 
filed an application on April 19, 1978, and amend- 
ments thereto on March 13, 1980, April 10, 1980, 
and April 18, 1980, requesting an order of the Com- 
mission pursuant to Sections 17(b) and 17(d) of the 
Act and Rule 17d-1 thereunder, permitting the exter- 
nalization of the presently internalized advisory, 
management and distribution functions of the Union 
Service companies. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


The Union Service Complex (“Complex”) consists of 
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six registered open-end investment companies 
(Broad Street Investing Corporation, National Inves- 
tors Corporation, Union Income Fund, Inc., Union 
Capital Fund, Inc., Union Cash, and Second Union 
Cash) and a registered closed-end investment com- 
pany (Tri-Continental). Investment advisory, man- 
agement and share distribution functions are 
performed by three service companies (Union Ser- 
vice, Union Data Service Center, and Distributor) 
jointly owned by the investment companies in the 
Complex. Seligman, a broker-dealer registered 
under the Securities Exchange Act of 1934, origi- 
nally organized the Complex. Seligman partners 
have always served as senior officers of the compan- 
ies in the Complex, and Seligman executes securi- 
ties transactions for the Complex. Fred E. Brown, 
Seligman’s Managing Partner, currently serves as 
Chairman of the Board and President of Union Ser- 
vice, Chairman of the Board and President, and 
Chairman of both the Investment and Executive 
Committees of each of the seven Union Service com- 
panies. During 1978 and 1979 Seligman received 
brokerage commissions from the Complex amount- 
ing to $1,091,000 and $1,052,000, respectively, 
representing approximately two-thirds of the Com- 
plex’s agency transactions in listed securities (exclu- 
sive of options and option related transactions). 


The present operation of the Complex is unusual in 
that each of the Union Service companies is inter- 
nally managed by its own directors and officers. 
Investment decisions for each investment company 
are made by an Investment Committee consisting of 
directors and officers of that company. Investment 
research and advice, as well as certain other admin- 
istrative services, are provided to the Complex by 
Union Service, an investment adviser registered 
under the Investment Advisers Act of 1940 and 
wholly-owned by the Union Service companies. The 
cost of the advisory and management services pro- 
vided by Union Service is shared by the Union Ser- 
vice companies in proportion to the net assets of 
each company (75% of their assets in the cases of 
Union Cash, and Second Union Cash). To allow the 
Union Service companies to obtain advisory and 
management services through Union Service, the 
Commission has issued three orders (Investment 
Company Act Release Nos. 6994, 7117 and 9513) 
under Section 6(c) of the Act providing limited 
exemptions from the provisions of Sections 2(a)(19) 
and 12(d)(3) of the Act. 


Distributor, which is also wholly-owned by the Union 
Service companies, acts as distributor for the capital 
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stock of each Company. The costs and financial 
requirements of Distributor are shared by the Union 
Service companies in proportion to the net assets of 
each company (60% of net assets in the case of 
Tri-Continental), provided that the maximum 
amount contributed by any of such companies does 
not exceed 5/100 of 1% of its average net assets 
(3/100 of 1% in the case of Tri-Continental). To 
enable them to bear all of their distribution and pro- 
motional expenses through Distributor the Union 
Service companies have obtained two Commission 
orders (Investment Company Act Release Nos. 7144 
and 9513) under Section 17(d) of the Act and Rule 
17d-1 thereunder. Union Data Service Center 
(“Union Data”) is a wholly-owned subsidiary of 
Union Service, which provides the Union Service 
companies, Union Service and Distributor with cor- 
porate accounting and shareholder account and 
other data processing and related services on anon- 
profit basis. 


The Applicants have requested an order of the Com- 
mission pursuant to Section 17(d) of the Act and 
Rule 17d-1 thereunder to permit the externalization 
of the Complex’s presently internalized advisory, 
management and distribution functions. Under the 
Externalization Proposal each of the Union Service 
companies will enter into an investment advisory 
contract with the Manager, an investment adviser 
which has been organized by personnel of Union 
Service and Seligman, and the senior officers of the 
Union Service companies. In the event that the 
Externalization Proposai is implemented, Seligman 
will dissolve and the Manager and its subsidiaries 
will acquire the assets and personnel of the Selig- 
man Partnership. The Manager and its subsidiaries 
will also offer employment to the staff of Distributor 
and Union Service (which will also be dissolved), and 
assume obligations under a retirement plan for 
employees of Distributor and Union Service and a 
long-term employment agreement with Mr. Fred 
Brown (such obligations having a value of $511,329 
as determined by the disinterested directors of the 
Union Service companies). The Manager will utilize 
substantially the same personnel and facilities as 
are now employed by Union Service, Distributor and 
Seligman, and will provide substantially similar ser- 
vices to the Complex. 


The Manager will provide to the Union Service com- 
panies all of the investment advisory and manage- 
ment services now provided by Union Service. 
Discount Corporation of New York Advisers, which 
currently serves as an external investment adviser to 
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Union Cash and Second Union Cash will become an 
investment adviser to the Manager with respect 
those two companies, providing essentially the same 
services as it does now, with its advisory fee being 
paid by the Manager. In addition, the investment 
advisory contract will specify that the Manager will 
have the responsibility for making portfolio security 
decisions for each of the Union Service Companies. 


Distribution services now performed by Distributor 
under the Externalization Proposal will be performed 
by Seligman Distributor, Inc. (“Seligman Distribu- 
tor’), an entity formed as a wholly-owned subsidiary 
of the Manager, Seligman Securities, Inc. (“Selig- 
man Securities”), will perform the order placing ser- 
vices currently provided by the staff of the Union 
Service companies and Union Service, and will act 
as broker for the Complex pursuant to the undertak- 
ing discussed below. The Manager will also oversee 
the operation of Union Data, which will continue to 
be beneficially owned by the Union service compan- 
ies and to provide its services to them on an at cost 
basis. 


The fee to be paid by each of the Union Service 
companies for advisory and management services 
performed by the Manager will be calculated based 
on a percentage of the assets of all of the Union 
Service companies (including any investment com- 
pany which may join the Complex in the future). 
However since the assets of Second Union Cash that 
were subject to the Federal Reserve Board’s reserve 
requirements on assets of money market funds 
would not need the advisory services of the Manager, 
but would require the administrative services pro- 
vided by the Manager, the Applicants proposed that 
50 percent of the assets of that new company sub- 
ject to the reserve requirements be included in the 
Fee Base for purposes of calculating the Manager’s 
fee. Effective July 28, 1980, money market funds will 
no longer have to deposit with the Federal Reserve 
Board 7.5 percent of any increase in their assets over 
the level of March 14, 1980. The abolition of the 
FRB’s reserve requirements will necessitate that the 
disinterested directors of the Union Service com- 
panies reconsider the basis on which Second Union 
Cash will participate in the Externalization Proposal. 
The Applicants have represented that, before the 
period for requesting a hearing on the application 
expires, they will file an amendment to the applica- 
tion setting forth the basis upon which the Appli- 
cants propose to treat Second Union Cash after July 
28, 1980. 
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In addition, the management fee rate for the Com- 
plex will be cumulatively reduced in successive 
steps (from 0.45% to 0.20% on an annual basis), and 
so long as the management fee exceeds 0.25%, a 
specified percentage (from 30% to 10%) of the 
aggregate total assets of all accounts advised by or 
under the supervision of the Manager on a fee basis 
will be included in the Fee Base, provided that the 
dollar amount of the reduction in the fee resulting 
from the inclusion of such other assets in the Fee 
Base does not exceed 15% of the fee which would 
otherwise be payable by the Union Service compan- 
ies to the Manager. At December 31, 1979, the Fee 
Base would have been $2,094,139,000, comprised 
of $1,922,792,000 of investment company assets 
and $171,347,000 representing 30% of the total 
assets of all accounts which Seligman served as 
investment adviser for a fee, and would have 
resulted in a management fee percentage of 
0.392%. 


With respect to the distribution services to be pro- 
vided by Seligman Distributor, it is represented that 
the Union Service companies will bear only those 
expenses relating to issuance, registration and qual- 
ification of their shares, the preparation and printing 
of prospectuses and the provision of date processing 
and related services in connection with share distri- 
bution activity. Seligman Distributor will receive, as 
direct compensation, only the sales charge paid by 
investors, less dealer commissions. 


According to information contained in the applica- 
tion, the aggregate cost to the Union Service com- 
panies of investment advisory, management and 
distribution services during 1977, 1978, and 1979 
was $4.1 million, $4.4 million, and $5.0 million, 
respectively. Under the Externalization Proposal the 
costs for such services for those three years would 
have been $6.5 million, $6.3 million and $6.8 mil- 
lion, respectively. Under the Externalization Pro- 
posal the total operating expenses of the Complex 
would have increased 32.1%, 23.5%, and 20.2% dur- 
ing 1977, 1978, and 1979. The ratio of operating 
expenses to total net assets for the Complex is 
expected to increase from .504% to .606% if the 
externalization is implemented. 


The following undertakings have been incorporated 
into the Externalization Proposal: (1) The Manager 
has undertaken to provide advisory services to the 
Union Service companies under the proposed 
investment advisory contract, and not to propose 
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any increase in the management fee for at least 
three years; (2) The Manager has undertaken to 
make all of its shares subject to an option by the 
Manager for a five year period to repurchase such 
shares at their book value (which would exclude any 
value attributable to the advisory agreement) at the 
death or termination of employment of a share- 
holder, or a proposed voluntary or involuntary 
transfer of the shareholder's shares; (3) The articles 
of incorporation of each of the Union Service com- 
panies will be amended to provide that at least 75% 
of the Board of Directors shall be persons who are 
not interested persons of the Manager, and that such 
disinterested directors will direct the operations of 
the Board of Directors, including the major board 
committees; (4) The leasehold improvements held 
by Distributor and the furniture, furnishings, equip- 
ment and library now used by Union Service and 
Distributor will be sold to the Manager for cash in an 
amount equal to the higher of their appraised value 
or book value at the time of sale (established by an 
independent appraiser and approved by the Board 
of Directors of each Union Service company); (5) 
Seligman Securities has undertaken to be available 
to act as broker for approximately two-thirds of the 
Union Service companies’ portfolio transactions for 
three years at rates approximating its incremental 
costs (determined according to a prescribed for- 
mula); (6) The Manager has undertaken to imple- 
ment a procedure whereby for five years the Union 
Service companies will be able to recapture a declin- 
ing portion of the profits from any sale of the Manag- 
er’s shares (determined according to a prescribed 
percentage formula), and the shareholders of such 
companies will have to approve any sale of a control 
block of the Manager’s shares; (7) The Manager has 
undertaken to attempt to recapture, to the extent it is 
possible to do so, underwriting commissions or 
soliciting dealers’ fees on behalf of the Union Service 
companies where the Manager or an affiliated per- 
son thereof is a member of an underwriting syndi- 
cate in connection with effecting purchases of new 
issues of securities for such companies; (8) Selig- 
man Distributor has committed to serve under the 
proposed distribution contract for a three year 
period; and (9) The Board of Directors of each Union 
Service company has acknowledged that it will be 
under a fiduciary duty, if it believes that the quality of 
services to the company will be impaired by the 
Manager taking on new clients of material signifi- 
cance, to take such steps as it deems necessary 
including a renegotiation of the fee payable to the 
Manager. 
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The disinterested directors of the Union Service 
companies have estimated that such companies in 
the aggregate will enjoy management fee savings of 
$1,176,000 initially, and between $3,611,451 and 
$5,250,238 over a three year period under Under- 
taking No. 1 above, based on the difference between 
the management fee that those companies will pay 
under the proposed rate structure and the fee that 
would be payable under the prevailing rate structure 
for the investment company industry. Such disinter- 
ested directors have also estimated that under 
Undertaking No. 5 above all of the Union Service 
companies will enjoy brokerage commission savings 
over a three year period of between $2,128,425 and 
$2,694,607. The Board of Directors of each Union 
Service company in approving and reviewing the 
brokerage allocation procedure whereby Seligman 
Securities will effect brokerage transactions for such 
company on an incremental cost basis will attempt 
to ensure compliance with the requirements of Rule 
17e-1 under the Act. 


Section 17(a) of the Act, in pertinent part, provides 
that ‘s shall be unlawful for any affiliated person of a 
registered investment company, or any affiliated 
person of such a person, acting as principal, know- 
ingly to sell to or purchase from such registered 
investment company any security or other property 
except securities of which the investment company 
is the issuer. Section 17(b) of the Act provides that 
the Commission, upon application, may exempt a 
proposed transaction from the provisions of Section 
17(a) of the Act if the evidence establishes that the 
terms of the proposed transaction, including the 
consideration to be paid or received, are reasonable 
and fair and do not involve overreaching on the part 
of any person concerned, and that the proposed 
transaction is consistent with the policy of each reg- 
istered investment company concerned and with the 
general purposes of the Act. 


Rule 17d-1, adopted by the Commission pursuant to 
Section 17(d) of the Act, provides, in part, that no 
affiliated person of any registered investment com- 
pany and no affiliated person of such a person, act- 
ing as principal, shall participate in, or effect any 
transaction in connection with any joint enterprise or 
other joint arrangement in which such registered 
company is a participant unless an application 
regarding such joint enterprise or arrangement has 
been filed with the Commission and has been 
granted by an order. A joint enterprise or other joint 
arrangement as used in this Rule is any written or 
oral plan, contract, authorization or arrangement, or 
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any practice or understanding concerning an enter- 
prise or undertaking whereby a registered invest- 
ment company and any affiliated person of such 
registered investment company, or any affiliated 
person of such a person, have a joint and several 
participation, or share in the profits of such enter- 
prise or undertaking. In passing upon such applica- 
tion, the Commission will consider whether the 
participation of such registered investment com- 
pany in such joint enterprise or joint arrangement on 
the basis proposed is consistent with the provisions, 
policies and purposes of the Act, and the extent to 
which such participation is on a basis different from 
or less advantageous than that of other participants. 
Based on the relationships outlined above, Union 
Service and Distributor are affiliated persons of the 
Union Service companies, each Union Service com- 
pany is an affiliated person of the other companies, 
and the offices and employees of Union Service and 
Distributor are affiliated persons of affiliated per- 
sons of the Union Service companies under Section 
2(a)(3) of the Act. Thus, the cooperation and partici- 
pation of the Union Service companies with Union 
Service, Distributor and the officers and employees 
of those companies in the proposed externalization, 
the proposed liquidation of Union Service with the 
participation of the Union Service companies, and 
the proposed transfer of the responsibility for distri- 
bution of the shares of the Union Service companies 
to Seligman Distributor constitute joint transactions 
within the meaning of Section 17(d) of the Act. 
Finally, the proposed sale of leasehold improve- 
ments held by Distributor and the furniture, furnish- 
ings, equipment and library now used by Union 
Service and Distributor to the Manager is a transac- 
tion subject to the provisions of Section 17(a) of the 
Act. 


The Applicants state that the proposed externaliza- 
tion of the advisory, management and distribution 
functions of the Union Service companies has five 
primary purposes: (1) to encourage expansion ofthe 
asset base of the Union Service companies, and a 
consequent reduction of the operating expense 
ratios of such companies; (2) to provide an oppor- 
tunity for the employees of Union Service and Dis- 
tributor to enjoy an equity participation in a profit 
oriented investment advisory firm and other person- 
nel incentives which the Applicants claim are 
needed to attract, motivate and retain superior per- 
sonnel to manage the operations of the Union Ser- 
vice companies; (3) to preserve the relationship of 
the Union Service companies with the personnel of 
Union Service, Distributor and Seligman, including 
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the senior management of such companies, who are 
currently providing a high level of advisory, manage- 
ment and distribution services to such companies; 
(4) to strengthen and expand the capabilities of the 
present management of the Union Service compan- 
ies by combining the new investment advisory staff 
of Seligman with the present staff of Union Service 
and Distributor; and (5) to adopt the conventional 
organizational format for the Complex, and thus 
decrease the present risks and additional expenses 
for the Union Service companies resulting from the 
unique, internalized management and distribution 
structure of the Complex. The Applicants contend 
that the chances are excellent that the above five 
objectives will be accomplished under the terms of 
the Externalization Proposal, while the chances of 
accomplishing such objectives under the present 
internalized structure are minimal. In this regard, 
the Applicants place great emphasis in their support 
for the Externalization Proposal on the increased 
potential for bringing out new investment company 
products for the Complex, which in their opinion will 
result because of the availability of an entity (the 
external investment adviser) to bear the startup 
expenses involved in offering such new products. 
The Applicants acknowledge that implementation of 
the Externalization Proposal will result in an imme- 
diate increase in the operating expenses of the 
Union Service companies; however, they claim that 
such increase in expenses is justified given the 
potential contained in the externalization to expand 
the asset base of the Complex and thereby limit 
future increases in the operating expenses of such 
companies, and given the comparatively small size 
of the expense increase (amounting in the aggregate 
to approximately 1/10 of 1 percent of company 
assets). The Applicants also point out that under the 
Externalization Proposal the expense ratios of the 
Union Service companies would still be relatively low 
measured by investment company industry stand- 
ards. In addition, the Applicants note that the pro- 
posed externalization will not be put into effect 
unless it is approved by the shareholders of all the 
Union Service companies. 


Based on their detailed review of the terms of the 
Externalization Proposal the disinterested directors 
of the Union Service companies have determined 
that the externalization will be fair and reasonable in 
all respects to each of the Union Service companies, 
and in the best interests of each company and its 
shareholders. In this regard, the disinterested direc- 
tors have determined that the Union Service com- 
panies under the terms of the Externalization 
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Proposal will receive economic benefits worth 
between $6,320,129 and $8,525,098 (management 
fee savings, brokerage commission savings, plus 
assumption of liabilities under a retirement plan and 
long-term employment contract) within the first 
three years, and could anticipate receiving at least 
$6,292,795 in benefits thereafter, far in excess of 
the $6.5 million which the directors estimate to be 
the value of the right to manage the Union Service 
companies. Specifically, the directors have deter- 
mined that, while the Externalization Proposal will 
affect each of the Union Service companies differ- 
ently, all of the Union Service companies will benefit 
from it. Moreover, the directors have determined 
that the Externalization Proposal is free cf any inher- 
ent bias favoring one Union Service company over 
another; the qualitative benefits of the externaliza- 
tion for the Union Service companies balance 
against the inevitable quantitative disparities in the 
allocation of economic benefits among such com- 
panies; and the anticipated benefits flowing to each 
Union Service company falls within an acceptable 
range of fairness. On the basis of these determina- 
tions of the disinterested directors, later accepted by 
the Boards of Directors of all the Union Service com- 
panies, the Applicants contend that the criteria of 
Rule 17d-1 for issuance of an order under Section 
17(d) of the Act are met by the Externalization 
Proposal. 


In processing the application the Commission gives 
significant weight to the views of the disinterested 
directors of the Union Service companies in light of 
their having retained independent legal counsel to 
provide them legal advice concerning the Externali- 
zation Proposal and an independent financial con- 


sultant having experience with investment 
companies to prepare an analysis of the anticipated 
costs and benefits of the Externalization Proposal. 
The Commission regards the fact that the disinter- 
ested directors, based on information provided them 
by such independent legal counsel and financial 
analyst, have compared, and quantified, on a com- 
pany by company basis the benefits which they 
expect will result from the externalization against the 
increased operating costs which will, at least 
initially, result from it in order to determine whether 
such costs and benefits are allocated fairly among 
all the Union Service companies, or are weighed in 
favor of the Manager or Seligman, as being crucial to 
its acceptance of the views of the directors. The 
Commission also notes that the disinterested direc- 
tors, with the assistance of their independent legal 
counsel and financial analyst, have determined what 
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value should be placed on the right to manage the 
Union Service companies which is being acquired 
by the Manager in order to determine whether the 
benefits flowing to those companies under the exter- 
nalization exceed the value of the right to manage 
the Union Service companies. 


Finally, the Applicants contend that the terms of the 
proposed sale of the leasehold improvements of Dis- 
tributor and the furniture, furnishings, equipment 
and library used by Distributor and Union Service to 
the Manager for cash in an amount equal to the 
higher of their appraised value (established by an 
independent appraiser and approved by the Board 
of Directors of each Union Service company), or 
book value at the time of sale meets all the require- 
ments of Section 17(b) of the Act for an order of the 
Commission exempting such sale from the provi- 
sions of Section 17(a). 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 22, 1980, at 5:30 
p.m.,submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in case of an attorney- 
at-law, by certificate) should be filed contemporane- 
ously with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices or orders 
issued in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11319/August 28, 1980 


In the Matter of 


IMPACT FUND, INC. 
711 Polk Street 
Houston, TX 77002 


(811-1802) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Impact Fund, Inc. 
(“Applicant”), and open-end, diversified investment 
company registered under the Investment Company 
Act of 1940 (“Act”), filed an application on August 2, 
1979, and an amendment thereto on July 28, 1980, 
for an order of the Commission pursuant to Section 
8(f) of the Act declaring that Applicant has ceased to 
be an investment company. All interested persons 
are referred to the application on file with the Com- 
mission for a statement of the representations con- 
tained therein, which are summarized below. 


Applicant states that it was organized as a Texas 
corporation and that it registered under the Act on 
January 29, 1969. Applicant also states that it filed a 
registration statement under the Securities Act of 
1933 with respect to 2,000,000 shares of its com- 
mon stock and that such registration statement was 
declared effective on July 11, 1969. 


According to the application, Applicant’ts board of 
directors and the board of directors of Commerce 
Income Shares, Inc. (“Commerce”), an open-end, 
diversified investment company registered under 
the Act, voted unanimously at meetings held on Sep- 
tember 29, 1978, to approve a plan and agreement 
of reorganization providing for the transfer of sub- 
stantially all of the assets of Applicant to Commerce. 
Applicant states that requisite approval of such sale 
was obtained from its shareholders on May 14, 1979, 
and that on February 15, 1979 the Commission 
issued an order (Investment Company Act Release 
No. 10594), pursuant to Sections 6(c) and 17(b) of 
the Act, permitting the proposed transaction. Appli- 
cant states that at the close of business on May 31, 
1979 substantially all of its assets were transferred 
to Commerce. Applicant represents that its share- 
holders received a final dividend of $.164 per share 
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from net investment income immediately prior to 
the sale of its assets and that its shareholders 
received .986 shares of common stock of Commerce 
in exchange for each share of its stock. Applicant 
also represents that $25,980 in cash was retained to 
pay any remaining expenses relating to the winding- 
up of its affairs. Applicant states that such expenses 
totalled $24,732 and that the remaining $1,248 was 
transferred to Commerce. 


Applicant represents that, as a result of the sale of 
substantially all its assets to Commerce, it has no 
assets and no liabilities, that it is not a party to any 
litigation or administrative proceeding, and that it 
currently has no security holders. Applicant also 
states that it has filed articles of dissolution with the 
State of Texas and that the Secretary of the State of 
iexas has issued a certificate of dissolution. 


Section 8(f) of the Act provides, in part, that when the 
Commission upon application finds that a registered 
investment company has ceased to be an invest- 
ment company, it shall declare by order and, upon 
the taking effect of such order, the registration of 
such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested per- 


son may, not later than September 22, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in case of an attorney at 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an 
order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices or orders 
issued in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11320/August 28, 1980 


In the Matter of 


INTERNATIONAL POWER SECURITIES 
CORPORATION 

c/o Mr. William A. Stockel, Ass’t Vice President 

National Bank of North America 

80 Pine Street 

New York, New York 10005 


(811-456) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE INVEST- 
MENT COMPANY ACT OF 1940 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment 
Company Act of 1940 (“Act”), to declare by order on 
its own motion that International Power Securities 
Corporation (“International Power’), registered 
under the Act as a closed-end, non-diversified, man- 
agement investment company, has ceased to be an 
investment company as defined in the Act. 


Information contained in the files of the Commission 
indicates that International Power was organized 
under the laws of the State of Delaware on April 30, 
1923. On February 24, 1941, International Power 
filed a petition under Chapter X of the United States 
Bankruptcy Act in the United States District Court, 
District of New Jersey (“bankruptcy court’) propos- 
ing that a plan for its reorganization be effected. 
Subsequently, on September 13, 1941, it registered 
under the Act by filing Form N-8A. 


After International Power registered under the Act it 
filed an application pursuant to Section 6(c) of the 
Act requesting an order of the Commission exempt- 
ing it from all of the provisions of the Act during the 
time that it was subject to the jurisdiction of the 
bankruptcy court in the Chapter X proceedings. The 
Commission granted the application by an order 
dated November 17, 1941 (Investment Company 
Act Release No. 258), subject to the condition, 
among others, that International Power remain sub- 
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ject to Section 8(a) of the Act. International Power 
did not file a registration statement pursuant to the 
Securities Act of 1933 to make a public offering of 
shares of its capital stock. 


International Power’s petition for reorganization was 
approved on February 24, 1941, and the bankruptcy 
court appointed a disinterested trustee and a trustee 
to operate the business and manage the properties. 
On October 26, 1951, the bankruptcy court 
approved an Amended Plan of Reorganization, effec- 
tive November, 1951, which provided, among other 
things, for International Power’s assets to be 
acquired by a successor company, Italian Power 
Realization Trust (“Italian”), and the exchange of 
new securities and/or cash to International Power's 
preferred shareholders and the holders of other out- 
standing debt securities of International Power. Ital- 
ian did not become a registered investment 
company. International Power’s securityholders 
were notified of their rights under the Amended Plan 
of Reorganization in a notice mailed to them dated 
December 6, 1962, by the Indenture Trustee, The 
Meadow Brook National Bank of New York, which 
was later acquired by the National Bank of North 
America. The bankruptcy court’s decree provided 
that unless the securityholders presented their 
securities for cash and/or new securities before Jan- 
uary 1, 1967, they would no longer have the right to 
exchange their securities for such assets. Thus, it 
appears that International Power is not currently 
engaged in the business of an investment company. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company 
it shall so declare by order, which may be made upon 
appropriate conditions if necessary for the protec- 
tion of investors, and upon the taking effect of such 
order, the registration of such company shall cease 
to be in effect. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 22, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on this matter accompanied by a state- 
ment as to the nature of his interest, the reasons for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
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such request shall be served personally or by mail 
upon International Power at the address stated 
above. Proof of such service (by affidavit or, in case 
of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of this matter will 
be issued as of course following said date, unless the 
Commission thereafter orders a hearing upon 
request, or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and 
orders issued in this matter, including the date ofthe 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11321/August 28, 1980 


In the Matter of 

THE GALAXY FUND, INC. 

7600 Jericho Turnpike 

Woodbury, New York 11797 

(811-1623) 

NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 


TION PURSUANT TO SECTION 8(f) OF THE INVEST- 
MENT COMPANY ACT OF 1940 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment 
Company Act of 1940 (“Act”), to declare by order on 
its own motion that The Galaxy Fund, Inc. (“Fund”), 
registered under the Act as an open-end, diversified, 
management investment company, has ceased to 
be an investment company as defined in the Act. 


Information contained in the files of the Commission 
indicates that the Fund was organized under the 
laws of the State of New York on January 19, 1968, as 
Advanced Technology Fund, and that the name was 
changed to The Galaxy Fund, Inc., shortly after 
March 19, 1968, the date on which the Fund regis- 
tered under the Act. The Fund filed a registration 
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statement (File No. 2-28469) under the Securities 
Act of 1933 in connection with a proposed public 
offering of shares of its capital stock. This registra- 
tion statement was declared effective by the Com- 
mission on March 21, 1969, and the Fund 
commenced a public offering of shares of its capital 
stock on that date. The Fund’s Board of Directors 
ordered that the sale of shares be suspended on 
February 9, 1972. The Fund continued to redeem its 
outstanding shares, and as of March 31, 1974, its 
total net assets had been reduced to $4,012.95. 
Since 1974, the Fund has not filed any of the periodic 
reports required to be filed with the Commission 
pursuant to the Act. On January 24, 1980, the United 
States District Court for the Eastern District of New 
York issued an order approving a Stipulation and 
Settlement dated January 31, 1979, settling ashare- 
holders derivative action, entitled Elson et al. v. The 
Galaxy Fund, Inc. (72 Civil No. 1217), brought on 
behalf of the Fund and its shareholders seeking to 
recover damages from the Fund’s_ investment 
adviser and various officers and directors of the 
Fund resulting from their alleged violations of 
various provisions of the Act. 


On May 15, 1973, the Fund’s investment adviser and 
manager, Galaxy Management Corporation, 
resigned, effective June 15, 1973. Unable to secure 
a new investment adviser and manager, the Fund’s 
Board of Directors on May 30, 1973, voted to liqui- 
date the Fund and to seek shareholder approval of a 
plan of voluntary dissolution of the Fund. The prop- 
osal to liquidate and dissolve the Fund was to be 
considered by the Fund’s shareholders at the Fund’s 
annual meeting of shareholders scheduled for Sep- 
tember 20, 1973; however, lacking a quorum, the 
shareholders meeting was adjourned and the pro- 
posal to liquidate and dissolve was never considered 
or approved by the Fund’s shareholders. Subse- 
quently, on January 28, 1974, the Fund’s Board of 
Directors voted to seek judicial liquidation of the 
Fund and a petition seeking such liquidation was 
filed in the Supreme Court of New York, but the 
petition was not pursued and that Court never issued 
a final order on the matter. The Commission has 
been advised that the Fund currently has no assets, 
and has virtually ceased operations. Thus, it appears 
that the Fund is not currently engaged in the busi- 
ness of an investment company. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company 
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it shall so declare by order, which may be made upon 
appropriate conditions if necessary for the protec- 
tion of investors, and upon the taking effect of such 
order, the registration of such company shali cease 
to be in effect. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 22, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on this matter accompanied by a state- 
ment as to the nature of his interest, the reasons for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified, if the Commission should order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon the Fund at the address stated above. Proof of 
such service (by affidavit or, in case of an attorney- 
at-law by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of this matter will be issued as of 
course following said date, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices or orders issued in this mat- 
ter, including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11322/August 29, 1980 


In the Matter of 

THE 44 WALL STREET EQUITY FUND, INC. 
and 

FORTY FOUR SALES, INC. 

150 Broadway 

New York, New York 10038 


(812-4690) 
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ORDER GRANTING AN APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN EXEMPTION 
FROM SECTION 22(d) OF THE ACT AND PURSUANT 
TO SECTION 11(a) OF THE ACT TO PERMIT AN 
OFFER OF EXCHANGE 


The 44 Wall Street Equity Fund, Inc. (“Fund”), an 
open-end, non-diversified management investment 
company registered under the Investment Company 
Act of 1940 (“Act”), and Forty Four Sales, Inc., princi- 
pal underwriter for the Fund (collectively the “Appli- 
cants”), filed an application on June 10, 1980, foran 
order of the Commission (1) pursuant to Section 
11(a) of the Act to permit the Fund to offer its shares 
for certain shares of the Resserve Fund, Inc. 
(“Reserve”), and (2) pursuant to Section 6(c) of the 
Act to exempt Applicants from the provisions of Sec- 
tion 22(d) of the Act and the rules thereunder to the 
extent necessary to permit such an offer of 
exchange. 


On August 6, 1980, a notice (Investment Company 
Act Release No. 11286) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that 
an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and 
the Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11(a) of the Act, 
that the proposed offer of exchange be approved. 


IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the request for exemption from Sec- 
tion 22(d) of the Act to the extent requested by, and 
hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11323/August 29, 1980 


In the Matter of 


KEMPER INCOME AND CAPITAL PRESERVATION 
FUND, INC. 

KEMPER HIGH YIELD FUND, INC. 

KEMPER MUNICIPAL BOND FUND, INC. 

KEMPER FUND FOR GOVERNMENT GUARANTEED 
SECURITIES, INC. 

KEMPER FINANCIAL SERVICES, INC. 

120 South LaSalle Street 

Chicago, Illinois 60603 


(812-4481) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT GRANT- 
ING EXEMPTION FROM THE PROVISIONS OF SEC- 
TION 22(d) OF THE ACT 


NOTICE IS HEREBY GIVEN that Kemper Income and 
Capital Preservation Fund, Inc. (“Income Fund”), 
Kemper High Yield Fund, Inc. (“High Yield Fund”), 
Kemper Municipal Bond Fund, Inc. (“Municipal 
Fund”) and Kemper Fund for Government Guaran- 
teed Securities, Inc. (“Government Fund”), each reg- 
istered under the Investment Company Act of 1940 
(“Act”) as a diversified, open-end, management 
investment company, and Kemper Financial Servi- 
ces, Inc. (“Kemper”), investment manager for such 
investment companies (hereinafter, such invest- 
ment companies and Kemper are referred to as 
“Applicants”), filed an application on June 1, 1979, 
and amendments thereto on February 5, 1980, June 
20, 1980 and August 7, 1980, requesting an order of 
the Commission, pursuant to Section 6(c) of the Act, 
exempting Applicants from the provisions of Section 
22(d) of the Act to the extent necessary to permit the 
sale of shares of the applicant investment compan- 
ies (and shares of such other registered open-end, 
management investment companies with portfolios 
consisting primarily of fixed income securities and 
for which Kemper serves as investment manager 
and principal underwriter in the future) (collectively, 
“Funds”) at net asset value, without imposition of 
normal sales charges and without regard to min- 
imum initial investment requirements, to partici- 
pants in reinvestment programs proposed to be 
offered to unitholders of: (1) Kemper Tax-Exempt 
Income Trust, (2) Kemper Income Trust, (3) Kemper 
Trust for Government Guaranteed Securities and (4) 
other unit investment trusts sponsored by Kemper in 
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the future (collectively, “Trusts”). All interested per- 
sons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


According to the application: (1) Income Fund seeks 
to provide as high a level of current income as is 
consistent with stability of capital by investing in 
corporate debt securities rated “A” or better by 
Standard & Poors Corporation or Moody’s Invest- 
ment Services, Inc., U.S. government obligations, 
certificates of deposit, and prime commercial paper; 
(2) High Yield Fund seeks the highest level of current 
income, consistent with reasonable risk, obtainable 
from a professionally managed, diversified portfolio 
of fixed income securities; (3) Municipal Fund seeks 
the highest level of current interest income exempt 
from federal income taxation as is consistent with 
preservation of capital through a professionally 
managed portfolio of municipal bonds rated “A” or 
better at the time of purchase; and (4) Government 
Fund seeks high current income, liquidity and secur- 
ity of principal by investing in obligations issued or 
guaranteed by the U.S. government or its agencies. 
The Trusts are unit investment trusts which are or 
will be registered under the Act. The portfolios of the 
Trusts are or will be invested in one of various types 
of fixed income securities. 


Applicants propose to permit unitholders of each 
Trust to invest monthly distributions of principal 
(including capital gains, if any), interest, or both, in 
shares of one of the Funds which invests in securities 
similar to those in which that Trust is invested 
(“Reinvestment Fund”), without a sales charge and 
without regard to minimum investment require- 
ments pursuant to a reinvestment program (‘Pro- 
gram’). Each of the Trusts will disclose the 
availability of the Program and details concerning 
how a unitholder can become a participant in the 
Program (“Participant”). In addition, each Fund will 
disclose the existence of the Program in its prospec- 
tus. The application states that the expenses of offer- 
ing the Programs will be borne by Kemper. The 
application further states that, upon request, each 
unitholder of the Trusts will be furnished with a pros- 
pectus of the appropriate Reinvestment Fund anda 
form by which the unitholder may affirmatively elect 
to invest monthly distributions in shares of the 
Reinvestment Fund. Investors Fiduciary Trust Com- 
pany, a limited purpose trust which is a joint venture 
of Kemper and DST, Inc. (“DST”), is or will be the 
trustee for each of the Trusts, and will serve as pro- 
gram agent for the Programs (“Program Agent”). 
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Applicants state that upon the dates distributions of 
the Trusts are made, such distributions with respect 
to a Participant’s units which have been designated 
by the Participant to be invested will automatically 
be forwarded by the Program Agent to DST, transfer 
agent for the Funds, for the purchase of shares of the 
appropriate Reinvestment Fund at the net asset 
value next determined. Where a Participant has 
elected to invest distributions of principal, the pro- 
ceeds of redemption, or payment at maturity, of 
securities held by the Trust will be invested in shares 
of the appropriate Reinvestment Fund pursuant to 
the Program. Any redemption of units of a Trust 
initiated by a Participant will result in payment of 
redemption proceeds directly to that Participant. 
Applicants state that notices will be mailed by the 
Program Agent to each Participant setting forth the 
total amount of each distribution made by a Trust on 
the units held by that Participant and the portions 
thereof attributable to interest and principal, and 
that DST will mail confirmations of purchases of 
shares of the Funds to participants. According tothe 
application, by notifying the Program Agent in writ- 
ing, Participants will be able to terminate their par- 
ticipation in the Programs as to: (1) all Trust 
distributions; (2) Trust principal and capital gains 
distributions; or (3) Trust interest distributions. 
Such notification will have to be recieved by the 
Program Agent at least 10 days prior to the record 
day applicable to any distribution in order to be 
effective with respect to that distribution. 


Applicants state that participation in the Programs 
will not interfere with the rights of unitholders to 
redeem their units as set forth in the Trusts’ prospec- 
tuses. They represent that the interests of Partici- 
pants as shareholders of the Funds will be identical 
to the interests of other shareholders of the Funds 
and will include the right of redemption and the right 
to reinvest Fund distributions in additional Fund 
shares at net asset value as set forth in each Fund’s 
prospectus. Participants will be provided with 
annual updated prospectuses of the appropriate 
Reinvestment Fund. The Funds’ normal sales 
charges and minimum investment requirements 
will apply to purchases of Fund shares by Partici- 
pants other than through the Programs. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company shall sell any 
redeemable security issued by it except to or 
through a principal underwriter for distribution or at 
a current public offering price described inthe pros- 
pectus, and, if such class of security is being cur- 
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rently offered to the public by or through an 
underwriter, no principal! underwriter of such secur- 
ity and no dealer shall sell any such security to any 
person, except a dealer, a principal underwriter or 
the issuer, except at a current public offering price 
described in the prospectus. Applicants request an 
exemption from the provisions of Section 22(d) of 
the Act to permit the investment of monthly distribu- 
tions made by the Trusts in shares of the Funds at net 
asset value, without a sales charge and without 
regard to minimum initial investment requirements, 
pursuant to the Programs. 


Section 6(c) of the Act provides that the Commission 
may, upon application, conditionally or uncondition- 
ally exempt any person, security, or transaction, or 
any class or classes of persons, securities, or tran- 
sactions, from any provisions of the Act or of any rule 
or regulation thereunder, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicants submit that the granting of an exemption 
from the provisions of Section 22(d) of the Act would 
be consistent with the public interest and with the 
purposes of Section 22(d) of the Act, and that such 
exemption would also be beneficial tothe Funds and 
to unitholders of the Trusts. Applicants assert that 
the major portion of the cost of selling investment 
company shares is incurred in identifying potential 
investors and ascertaining their financial require- 
ments. In this respect, Applicants state that 
unitholders of the Trusts have already been identi- 
fied as having objectives identical to those of the 
Fund in which their distributions would be invested 
because the applicable Reinvestment Fund will be 
investing in securities similar to those in which each 
unitholder’s Trust has invested. Applicants further 
assert that little or no additional sales cost need be 
allocated to the purchase of shares of the Funds 
throught the Programs and, therefore, submit that 
Participants should receive the benefit of the 
reduced selling expenses associated with the Pro- 
grams through the investment of distributions made 
by the Trusts at net asset value without the payment 
of a sales charge. Applicants submit that the Funds 
will benefit from the proposed transactions because: 
(1) the investments in the Funds through the Pro-, 
grams will produce larger asset bases and steady 
cash flows which should assist the Funds in meeting 
* redemption requests without liquidating portfolio 
- securities; (2) to the extent that the Funds’ operating 
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expenses do not increase in direct proportion to 
increases in assets, increases in asset bases attribu- 
table to the Programs will reduce the costs of opera- 
tions on a per share basis; and (3) the Funds and DST 
have agreed that the transfer agency fees attributa- 
ble to Participants’ accounts in the Funds will not 
exceed, as a percentage of assets, the fees paid by 
the Funds with respect to other shareholder 
accounts. Applicants further submit that the Trusts 
also will benefit from the Programs to the extent that 
they will be able to provide unitholders with the 
opportunity to invest their distributions in open-end 
investment companies which are similar to the 
Trusts. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 25, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 ofthe 
Rules and Regulations promulgated under the Act, 
an order disposing of the matter will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices or orders issued in this mat- 
ter, including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11324/September 2, 1980 


In the Matter of 


AMERICAN GENERAL SHARES, INC. 
2777 Allen Parkway 
Houston, Texas 77019 


(811-2438) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER OF THE COMMISSION 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that American General 
Shares, Inc. (“Applicant”), registered under the 
Investment Company Act of 1940 (“Act”) as an 
open-end, diversified, management investment 
company having outstanding two classes of com- 
mon stock, American General Capital Growth Fund 
(“Capital Growth”) and American General Income 
Fund (“Income”), filed an application on August 4, 
1980, pursuant to Section 8(f) of the Act for an order 
of the Commission declaring that Applicant has 
ceased to be an investment company as that term is 
defined in the Act. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


Applicant, a Maryland corporation, registered under 
the Act on November 13, 1973. It is the successor in 
interest to a Delaware corporation which had regis- 
tered under the Act, and filed a registration state- 
ment pursuant to Section 8(b) of the Act on 
November 1, 1940. Applicant’s predecessor filed its 
initial registration statement (File No. 2-13945) 
under the Securities Act of 1933 in 1936, covering 
shares of Capital Growth and shares of Income. This 
registration statement was declared effective by the 
Commission in 1936, at which time an initial public 
offering of Applicant's securities commenced. Atthe 
close of business on August 31, 1979, Applicant had 
outstanding 30,374,627 shares of Capital Growth 
with a net asset value of $5.14 per share for a total 
net asset value of $155,990,273, and 13,730,790 
shares of Income with a net asset value of $6.49 per 
share for a total net asset value of $89,138,072. 


The application states that on August 31, 1979, 
Applicant was merged with and into American Gen- 
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eral Enterprise Fund, Inc. (“Enterprise”), pursuant to 
a Plan and Articles of Merger (“Merger”) dated June 
8, 1979. The Merger was approved by Applicant’s 
board of directors on June 8, 1979, and by a majority 
of the holders of each outstanding class of its shares 
at a special meeting of Applicant’s shareholders on 
August 23, 1979. Under the terms of the Merger all 
assets and liabilities of Applicant automatically 
became assets and liabilities of Enterprise, and each 
of the then outstanding shares of Applicant was con- 
verted into shares of common stock of Enterprise 
and each shareholder of Applicant received approxi- 
mately .6667 shares of Enterprise for each share of 
Capital Growth then owned by such shareholder and 
.8428 shares of Enterprise for each share of Income 
then owned by such shareholder. The number of 
Enterprise shares issued inthe Merger to Applicant’s 
shareholders was determined on the basis of relative 
net asset values which were computed by Applicant 
and by Enterprise on the same basis. 


Applicant states that it currently has no debts or 
other liabilities outstanding because all of its debts 
and liabilities were either assumed by Enterprise or 
paid by Applicant; that it has no assets; it has no 
securityholders; it is not a party to any litigation or 
administrative proceedings; and within the last 18 
months Applicant has not, for any reason, trans- 
ferred any of its assets to a separate trust, the benefi- 
ciaries of which were or are securityholders of 
Applicant. Both Applicant and Enterprise bore their 
own expenses in connection with the Merger. Finally, 
Applicant states that its legal existence as a corpora- 
tion ceased under the laws of the State of Maryland 
by the filing of Articles of Merger on August 31, 1979, 
with the State of Maryland’s Department of Assess- 
ment and Taxation, and that it is not now engaged, 
and does not proposed to engage, in any business 
activities since its corporate existence has ceased. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company, 
it shall so declare by order, and upon the effective- 
ness of such order the registration of such company 
shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 29, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as tothe nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
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proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 ofthe 
Rules and Regulations promulgated under the Act, 
an order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11328/September 2, 1980 


In the Matter of 

FUND FOR GROWTH, INC. 

c/o Arvey, Hodes & Mantynband 
One North LaSalle Street 
Chicago, IL 60602 


(811-1551) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE INVEST- 
MENT COMPANY ACT OF 1940 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment 
Company Act of 1940 (“Act”), to declare by order on 
its own motion, that Fund for Growth, Inc. (“Fund”), 
registered under the Act as an open-end, diversified, 
management investment company, has ceased to 
be an investment company as defined in the Act. 


Information contained in the files of the Commission 
indicates that the Fund was organized under the 
laws of the State of Maryland on August 16, 1967, 
and registered under the Act on October 23, 1967. 
The Fund filed a registration statement pursuant to 
the Securities Act of 1933 (“1933 Act’) on Form S-5 
to make a public offering of shares of its capital 
stock. The files of the Commission further indicate 
that counsel for the Fund requested withdrawal of 
this registration statement pursuant to Rule 477 
under the 1933 Act, and requested that the Fund be 
deregistered pursuant to Section 8(f) of the Act. This 
1933 Act registration statement was ordered with- 
drawn on March 1, 1971; and thus, the Fund never 
made a public distribution of its securities. The Fund 
has never filed any of the periodic reports required 
by the Act. Counsel for the Fund has stated that the 
Fund never had any assets or liabilities, and never 
engaged in any business operations. Thus, it 
appears that the Fund is not currently engaged inthe 
business of an investment company. 
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Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company 
is shall so declare by order, which may be made 
upon appropriate conditions if necessary for the pro- 
tection of investors, and upon the taking effect of 
such order, the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 29, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reasons for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon the Fund at the address stated above. Proof of 
such service (by affidavit or, in case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the matter will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11329/September 3, 1980 


In the Matter of 


NATIONAL MUNICIPAL TRUST 

NATIONAL MUNICIPAL TRUST, SPECIAL TRUSTS 
NATIONAL GOVERNMENT SECURITIES TRUST 
NATIONAL CORPORATE TRUST 

THOMSON McKINNON SECURITIES INC. 
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PIPER, JAFFRAY & HOPWOOD INCORPORATED 
A. G. EDWARDS & SONS, INC. 

OPPENHEIMER & CO. INC. 

c/o Thomson McKinnon Securities Inc. 

One New York Plaza 

New York, New York 10004 


(812-4598) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION GRANTING AN 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT PURSUANT TO SECTION 6(c) OF 
THE ACT AND PERMITTING AN OFFER OF 
EXCHANGE PURSUANT TO SECTION 11 OF THE 
ACT 


NOTICE IS HEREBY GIVEN that National Municipal 
Trust (“Municipal Trust”), National Municipal Trust, 
Special Trusts (“Special Trusts”), National Govern- 
ment Securities Trust (‘Government Trust”), 
National Corporate Trust (“Corporate Trust”), regis- 
tered under the Investment Company Act of 1940 
(“Act”) as unit investment trusts (collectively 
referred to as the “Trusts”) and Thomson McKinnon 
Securities Inc., Piper Jaffray & Hopwood Incorpo- 
rated, A. G. Edwards & Sons, Inc. and Oppenheimer 
& Co., Inc. (all such securities firms hereinafter 
referred to as the “Sponsors,” and collectively with 
the Trusts, the “Applicants”) filed an application on 
January 22, 1980 and amendments thereto on 
August 27, and September 2, 1980, for an order of 
the Commission (1) pursuant to Section 6(c) of the 
Act exempting them from the provisions of Section 
22(d) of the Act and (2) pursuant to Section 11 ofthe 
Act permitting the Trusts to offer their units at net 
asset value plus a fixed dollar sales charge pursuant 
to a conversion option. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations made 
therein, which are summarized below. 


The investment objectives of Municipal Trust and 
Special Trusts are tax-exempt income and conserva- 
tion of capital through an investment in a diversified 
portfolio of tax-exempt bonds. All of such bonds are 
obligations issued by or on behalf of states, counties, 
territories, possessions and municipalities of the 
United States and/or authorities, agencies, instru- 
mentalities or political subdivisions therof, the inter- 
est on which in the opinion of counsel to the various 
issuers of such bonds is exempt from all federal 
income taxes under existing law. The objectives of 
the Corporate Trust are a high level of current 
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income and preservation of principal through an 
investment in a diversified portfolio of corporate 
securities, and the objectives of the Government 
Trust are safety of capital and a high level of interest 
income through investment in a diversified portfolio 
of taxable securities guaranteed or backed by the full 
faith and credit of the United States. At the present 
time more than 50 series of the Trusts have been 
issued. It is anticipated that further series will be 
created in full compliance with the representations 
herein made concerning the respective series now 
outstanding. 


Applicants state that a separate trust indenture is 
entered into each time a series of a Trust is created 
and the securities to comprise its portfolio are dep- 
osited with one or more trustee banks (the “Trus- 
tee(s)”). Pursuant to the related indenture the 
Trustee may dispose of securities when events occur 
which may affect their investment stability and must 
sell securities if necessary for the payment of the 
redemption price of units tendered for redemption. 
In the case of the Municipal Trust and Special Trust, 
proceeds from such sales must be distributed in 
partial liquidation to unitholders, while such pro- 
ceeds may be reinvested in the case of the Corporate 
and Government Trusts subject to certain 
limitations. 


The Applicants propose to offer, subject to the condi- 
tions described below, a conversion option (the 
“Plan”) to unitholders of the various series of the 
Trusts. The purpose of the Plan is to provide inves- 
tors in each of the Trusts a convenient means of 
transferring interests as their investment require- 
ments change. The Sponsors contemplate holding 
open this option at all times although they reserve 
the right to modify, suspend or terminate the Plan at 
any time without further notice to unitholders. A 
unitholder wishing to dispose of his units for whicha 
market is maintained will have the option to convert 
his units into units of any other series of the same 
Trust or of any series of any other Trust for which 
units are available for sale in the secondary market 
and the Sponsors are participating in the Plan. While 
it is not presently contemplated that unitholders 
would be permitted to exchange their units into units 
of other series which are available during the initial 
offering, the Sponsors might determine at some 
future date to permit such exchanges. When a 
unitholder notifies the Sponsors of his desire to exer- 
cise such a conversion option, the Sponsors will mail 
a current prospectus for units of each series that the 
unitholder indicates interest and which the Spon- 
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sors have available to offer to the unitholders as the 
result of acquisitions by them in the secondary 
market. The unitholder may then select the series 
into which he desires his investment converted. 


Applicants indicate that the conversion transaction 
will operate in a manner essentially identical to any 
secondary transaction, except that Applicants pro- 
pose to allow a reduced sales charge in atransaction 
under the Plan. At the present time, except in the 
case of Series of the Government Trust, for which the 
Sponsors’ repurchase price is based on the offering 
side evaluations, units in the Trusts are repurchased 
by the Sponsors of the Trusts at the per unit price 
based on the aggregate bid side evaluations of the 
underlying securities in the portfolio of the series 
and are resold at that price plus a specified sales 
charge which is a percentage of that price. Appli- 
cants propose to sell units in the secondary market 
under the Plan at the public offering price plus a 
fixed sales charge of $25 per unit except for 
unitholders of a series with a sales charge less than 
the sales charge of the series into which they desire 
their investment converted. Such unitholders must 
have held their units for a period of at least six 
months in order to exercise the conversion option or 
agree to pay a sales charge based on the greater of 
$25 per unit or an amount which together with the 
initial sales charge paid in connection with the 
acquisition of units being exchanged equals the nor- 
mal sales charge of the series into which the invest- 
ment is being converted determined as of the date of 
exchange. 


Section 11(c) of the Act provides, among other 
things, that exchange offers involving registered unit 
investment trusts are subject to the provisions of 
Section 11(a) of the Act irrespective of the basis of 
exchange. Section 11(a) of the Act provides, in perti- 
nent part, that it shall be unlawful for any registered 
open-end company or any principal underwriter for 
such a company to make, or cause to be made, an 
offer to the holder of a security of such company or 
any other open-end investment company to 
exchange his security for a security in the same or 
another such company on any basis other than the 
relative net asset values of the respective securities 
to be exchanged, unless the terms of the offer have 
first been submitted to and approved by the 
Commission. 


Section 22(d) of the Act provides, in pertinent part, 


that no registered investment company or principal 
underwriter thereof shall sell any redeemable secur- 
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ity issued by such company to any person except ata 
current offering price described in the prospectus. 
None of the exemptions from the provisions of that 
section provided by Rule 22d-1 applies to the Plan. 
The Applicants therefore would be unable to pro- 
ceed with the Plan unless, pursuant to Section 6(c), 
the Commission exempts the Plan from the provi- 
sions of Section 22(d). 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission by order upon application, may 
conditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities, or transactions from any provi- 
sion of the Act or any rule or regulation under the Act, 
if and to the extent such exemption is necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


The Applicants state that under the proposed Plan, a 
person desiring to dispose of units of one series and 
acquire units of another series may wish to do so for 
a number of reasons, such as changes in his or her 
particular investment goals or requirements (which 
might lead to a decision that he or she prefers taxa- 
ble income to tax-exempt income) or in order to take 
advantage of possible tax benefits flowing from the 
exchange. Taking these factors into account, it is 
likely that there will be a continuing need to assess 
an investor's individual financial and tax position 
and in all probability the account executives of the 
Sponsors will actively participate in financially coun- 
seling the investor as to the proper course of action 
to follow considering all of the relevant investment 
factors involved. However, the fact that the investor 
is an existing customer whose essential investment 
needs have been identified should produce some 
transaction savings. Further, in view of the fact that 
all of the Trusts are very similar investment vehicles, 
an exchanging unitholder may require somewhat 
less advice than if he was acquiring an interest in an 
entirely different kind of investment. 


Applicants assert that the reduced charge as set 
forth in the Plan is a reasonable and justifiable 
expense to be allocated to the broker for his profes- 
sional assistance in connection with a conversion 
transaction. Further, Applicants contend that the 
sales charge compares favorably to the regular sales 
charges which are currently allocated to broker- 
dealers in the sale of units in any primary and secon- 
dary sales of the Trusts. Thus, the Sponsors submit 
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that a sales charge of $25 per unit is warranted in 
that such charges should cover reasonable costs 
related to the conversion of units under the Plan and 


yet give participants an opportunity to share in cost 
savings. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 29, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued 
as of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11330/September 4, 1980 


Indemnification by Investment Companies 
ACTION: Statement of staff position. 


SUMMARY: The Commission is announcing the 
position of its staff with respect to (1) provisions inan 
investment company’s basic documents requiring 
or permitting the indemnification by the investment 
company of its directors, officers, investment 
adviser, or principal underwriter against any liability 
to the company or to its security holders to which 
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they weuld otherwise by subject, and (2) the 
advancement of legal expenses for the defense of 
proceedings brought against such directors, offic- 
ers, advisers, or underwriters. The position being 
announced differs significantly from the staff posi- 
tion previously expressed in the guidelines for the 
preparation of the registration statements of invest- 
ment companies and, to that extent, modifies that 
previous position. 


FOR FURTHER INFORMATION CONTACT: Elizabeth 
T. Tsai, Esq. (202)-2028, Division of Investment 
Management, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today is announcing the 
position of its Division of Investment Management 
(“the staff’) concerning the inclusion in the charter, 
bylaws, or other basic documents of a registered 
investment company of a provision requiring or per- 
mitting the indemnification by the company of its 
directors or officers, or the inclusion in its invest- 
ment advisory or underwriting agreement of a provi- 
sion requiring or permitting the indemnifiction by 
the company of its investment adviser or principal 
underwriter, against any liability to the company or 
to its security holders to which such person would 
otherwise be subject. 


The present position of the staff differs in significant 
respects from its previous position as expressed in 
item 19 of the guidelines for the preparation of Form 
N-8B-1 (“guidelines”)! and, to that extent, modifies 
that previous position. 


The staff is of the view that an indemnification provi- 
sion does not violate section 17(h)? or (i) of the 
Investment Company Act of 1940 (“1940 Act”) [15 
U.S.C. 80a-17(h) or (i)] if it precludes indemnifica- 
tion for any liability, whether or not there is an adjudi- 
cation of liability, arising by reason of willful 
misfeasance, bad faith, gross negligence, or reck- 
less disregard of duties as described in section 17(h) 
and (i) (“disabling conduct”) and sets forth reasona- 
ble and fair means for determining whether indem- 
nification shall be made. In the staff's view, 
“reasonable and fair means” would include (1) a 
final decision on the merits by a court or other body 
before whom the proceeding was brought that the 
person to be indemnified (“indemnitee’”) was not 
liable by reason of disabling conduct or, (2) in the 
absence of such a decision, a reasonable determina- 
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tion, based upon a review of the facts, that the 
indemnitee was not liable by reason of disabling 
conduct, by (a) the vote of a majority of a quorum of 
directors who are neither “interested persons” of the 
company as defined in section 2(a)(19) of the 1940 
Act [15 U.S.C. 80a-2(a)(19)] nor parties to the pro- 
ceeding (“disinterested, non-party directors”), or (b) 
an independent legal counsel in a written opinion.’ 





‘Investment Company Act Release No. 7221, June 6, 
1972 [37 FR 12790, June 29, 1972]. Although Form 
N-8B-1 has been replaced by Forms N-1 and N-2, 
integrated registration forms under both the Securi- 
ties Act of 1933 (“1933 Act”) [15 U.S.C. 77a et seq. } 
and the 1940 Act [15 U.S.C. 80a et seq.], the guide- 
lines have not been withdrawn by the Commission 
since they contain regulatory positions which are 
applicable to the new forms. Investment Company 
Act Release No. 10378, August 28, 1978 [43 FR 
39548, September 5, 1978]. 


Section 17(h), in part, provides: 

[Neither the charter, certificate of incorporation, 
articles of association, indenture of trust, nor the 
by-laws of any registered investment company, nor 
any other instrument pursuant to which such acom- 
pany is organized or administered, shall contain any 
provision which protects or purports to protect any 
director or officer of such company against any lia- 
bility to the company or to its security holders to 
which he would otherwise be subject by reason of 
willful misfeasance, bad faith, gross negligence or 
reckless disregard of the duties involved in the con- 
duct of his office. 


3Section 17(i), in part, provides: 

[N]o contract or agreement under which any person 
undertakes to act as investment adviser of, or princi- 
pal underwriter for, a registered investment com- 
pany shall contain any provision which protects or 
purports to protect such person against any liability 
to such company or its security holders to which he 
would otherwise be subject by reason of willful mis- 
feasance, bad faith, or gross negligence, in the per- 
formance of his duties, or by reason of his reckless 
disregard of his obligations and duties under such 
contrct or agreement. 


4Whether an indemnification provision which is not 
prohibited by section 17(h) or (i) might nevertheless 
be invalid as contravening some other provision of 
the federal securities laws, such as section 47(a) of 
the 1940 Act [15 U.S.C. 80a-46(a)], is beyond the 
scope of this release. 
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The dismissal of either a court action or an adminis- 
trative proceeding against an indemnitee for insuffi- 
ciency of evidence of any disabling conduct with 
which he has been charged would, in the staff's view, 
provide reasonable assurance that he was not liable 
by reason of disabling conduct. The staff also 
believes that a determination by the vote of a major- 
ity of a quorum of disinterested, non-party directors 
would provide a reasonable assurance that the 
indemnitee was not liable by reason of disabling 
conduct.® 


The staff continues to believe, however, that an 
indemnification provision which requires or permits 
indemnification except when the person to be 
indemnified has been adjudged by a court to be 
liable by reason of disabling conduct violates section 
17(h) or (i), since it would, for example, protect a 
person whose conduct constitutes disabling con- 
duct but who avoids judgment by settlement. 


The staff further believes that an indemnification 
provision does not violate section 17(h) or (i) simply 
because it requires or permits the company to 
advance attorneys’ fees or other expenses incurred 
by its directors, officers, investment adviser, or prin- 
cipal underwriter in defending a proceeding, upon 
the undertaking by or on behalf of the indemnitee to 
repay the advance unless it is ultimately determined 
that he is entitled to indemnification, so long as the 
provision also requires at least one of the following as 
a condition to the advance: (1) the indemnitee shall 
provide a security for his undertaking, (2) the invest- 
ment company shall be insured against losses aris- 
ing by reason of any lawful advances, or (3) a 
majority of a quorum of the disinterested, non-party 
directors of the investment company, or an inde- 
pendent legal counsel in a written opinion, shall 
determine, based on a review of readily available 
facts (as opposed to a full trial-type inquiry), that 
there is reason to believe that the indemnitee ulti- 
mately will be found entitled to indemnification. The 
staff will not recommend any action to the Commis- 
sion under section 17(a)(3) or section 21 of the 1940 
Act [15 U.S.C. 80a-17(a)(3) or 21]° if an advance is 
made pursuant to such a provision. Finally, the staff 





5See Burks v. Lasker, 441 U.S. 471 (1979). 


®Section 17(a)(3) and section 21 taken together 
state the circumstances under which an affiliated 
person of, or principal underwriter to, an investment 
company may be permitted to borrow money from 
the company. 
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believes that an improper indemnification payment 
or advance of legal expenses could constitute a 
breach of fiduciary duty involving personal miscon- 
duct under section 36 of the 1940 Act [15 U.S.C. 
801-35] or an unlawful and willful conversion of an 
investment company’s assets under section 37 of 
that Act [15 U.S.C. 80a-36]. 


Accordingly, 17 CFR Part 271 is hereby amended to 
incorporate therein this statement of staff position. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 4, 1980 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11331/September 4, 1980 


In the Matter of 


EQUITY GROWTH FUND OF AMERICA, INC. 
2777 Allen Parkway 
Houston, Texas 77019 


(811-1398) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER OF THE COMMISSION 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Equity Growth Fund 
of America, Inc. (“Applicant”), registered under the 
Investment Company Act of 1940 (“Act”) as an 
open-end, diversified, management investment 
company, filed an application on August 13, 1980, 
pursuant to Section 8(f) of the Act, for an order of the 
Commission declaring that Applicant has ceased to 
be an investment company as that term is defined in 
the Act. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


The application states that Applicant, a Maryland 
corporation, registered under the Act on June 28, 
1966. On the same date it filed a registration state- 
ment (File No. 2-25194) under the Securities Act of 
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1933, registering shares of its capital stock in con- 
nection with a proposed public offering of Appli- 
cant’s shares. This registration statement was 
declared effective by the Commission on August 24, 
1966, at which date the initial public offering of 
shares commenced. At the close of business on 
December 31, 1979, Applicant had outstanding 
3,778,646 shares with a net asset value of $9.06 per 
share for a total net asset value of $34,229,530. 


At the annual meeting of shareholders held on 
December 28, 1979, holders of a majority of Appli- 
cant’s outstanding shares of capita! stock approved 
an Agreement and Plan of Reorganization which pro- 
vided for the transfer of all of Applicant’s portfolio 
securities and substantially all of its other assets to 
American General Enterprise Fund, Inc. (“Enter- 
prise”), in exchange for shares of capital stock of 
Enterprise, and for the dissolution of Applicant. The 
board of directors of Applicant approved the transfer 
of assets to Enterprise on September 7, 1979. The 
application states that the transfer of assets was 
effected on December 31, 1979, and that Applicant 
distributed to its shareholders all of the Enterprise 
shares it acquired by establishing for each share- 
holder an Enterprise account and transferring to 
each account the shareholder’s pro-rata portion of 
the Enterprise shares. The transfer of assets was 
based on the relative net asset values of the shares of 
the two companies, which were determined by 
Applicant and Enterprise on the same basis. Each 
shareholder of Applicant received approximately 
1.0258 Enterprise shares for each share of Applicant 
then owned by such shareholder. 


Applicant states that it currently has no debts or 
other liabilities outstanding because all of its debts 
and liabilities were either assumed by Enterprise or 
paid by Applicant; it has no assets; it has no security- 
holders; it is not a party to any litigation or adminis- 
trative proceedings; and within the last 18 months 
Applicant has not for any reason transferred any of 
its assets to a separate trust, the beneficiaries of 
which were or are security holders of Applicant. 
Applicant also states that both Enterprise and it bore 
their own expenses in connection with the transfer of 
assets. Finally, Applicant states that it was dissolved 
as a corporation under the laws of the State of Mary- 
land by the filing of Articles of Dissolution on Febru- 
ary 20, 1980, and that it is not now engaged, and 
does not propose to engage, in any business activi- 
ties since it has completed the winding-up of its 
affairs. 
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Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company, 
it shall so declare by order, and upon the effective- 
ness of such order the registration of such company 
shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 29, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing, upon 
request or upon the Commission’s own motion. Per- 
sons who request a hearing or advice as to whether a 
hearing is ordered, will receive any notices or orders 
issued in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11332/September 4, 1980 


In the Matter of 

AMERICAN GENERAL TOTAL RETURN FUND, INC. 
2777 Allen Parkway 

Houston, Texas 77019 


(811-1569) 
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ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT APPLICANT HAS CEASED TO BE AN INVEST- 
MENT COMPANY. 


On August 4, 1980, a notice was issued (Investment 
Company Act Release No. 11285) stating that Amer- 
ican General Total Return Fund, Inc. (“Applicant”), 
registered under the Investment Company Act of 
1940 (“Act”) as an open-end, diversified, manage- 
ment investment company, filed an application on 
July 10, 1980, pursuant to Section 8(f) of the Act for 
an order of the Commission declaring that the Appli- 
cant has ceased to be an investment company as 
defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an investment com- 
pany. Accordingly, 


IT IS ORDERED, pursuant to Section &(f) of the Act, 
that the registration of American General Total 
Return Fund, Inc., under the Act shall forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11333/September 4, 1980 


In the Matter of 


INTERCAPITAL HIGH YIELD SECURITIES INC. 

INTERCAPITAL INDUSTRY-VALUED 
SECURITIES INC. 

INTERCAPITAL TAX-EXEMPT SECURITIES INC. 

INTERCAPITAL LIQUID ASSET FUND INC. 

One Battery Park Plaza 

New York, New York 10004 


and 
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DEAN WITTER REYNOLDS INC. 
130 Liberty Street 
New York, New York 10006 


(812-4620) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 11(a) OF THE ACT TO PERMIT CERTAIN 
OFFERS OF EXCHANGE AND PURSUANT TO SEC- 
TION 6(c) OF THE ACT TO PROVIDE AN EXEMPTION 
FROM THE PROVISIONS OF SECTION 22(d) OF THE 
ACT IN CONNECTION WITH SUCH EXCHANGES 


NOTICE IS HEREBY GIVEN that InterCapital High 
Yield Securities Inc. (“High Yield”), InterCapital 
Industry-Valued Securities Inc. (“Industry-Valued”), 
InterCapital Tax-Exempt Securities Inc. (‘Tax 
Exempt”) and InterCapital Liquid Asset Fund Inc. 
(“Liquid Asset”) (collectively, the “Funds”), regis- 
tered, open-end, diversified, management invest- 
ment companies, and Dean Witter Reynolds Inc. 
(“Dean Witter’) (collectively with the Funds, “Appli- 
cants”) filed an application on February 27, 1980, 
and an amendment thereto on May 14, 1980, for an 
order pursuant to Section 11(a) of the Investment 
Company Act of 1940 (“Act”) approving certain pro- 
posed offers of exchange of shares among the Funds 
on a basis other than their relative net asset values 
and pursuant to Section 6(c) of the Act exempting 
Applicants from the provisions of Section 22(d) of 
the Act in connection with such exchanges. All inter- 
ested persons are referred to the application on file 
with the Commission for a statement of the repres- 
entations contained therein, which are summarized 
below. 


Applicants state that Dean Witter, as principal 
underwriter for High Yield, Industry-Valued and Tax- 
Exempt, maintains a continuous offering of the 
shares thereof at their respective net asset values 
plus a sales load. A continuous offering of the shares 
of Liquid Asset is made directly by Liquid Asset ona 
no-load basis. Each of the Funds permits reinvest- 
ment of dividends and distributions without a sales 
load. At present, the applicable sales load for High 
Yield and Industry-Valued varies with the quantity 
purchased as follows: 


Size of Transaction 
at Offering Price 


Sales Load as Percentage 
of Offering Price 


Less than $25,000 
$ 25,000 but less than $ 50,000 
$ 50,000 but less than $100,000 


5.50% 
5.00% 
4.25% 
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$100,000 but less than $250,000 
$250,000 but less than $500,000 
$500,000 and over 


3.25% 
2.50% 
1.75% 


The sales load for Tax-Exempt varies as follows: 


Size of Transaction 
at Offering Price 


Sales Load as Percentage 
of Offering Price 


Less than $25,000 
$ 25,000 but less than $ 50,000 
$ 50,000 but less than $100,000 
$100,000 but less than $250,000 
$250,000 but less than $500,000 
$500,000 and over 


4.00% 
3.50% 
3.25% 
2.75% 
2.50% 
1.75% 


According to the application, at present investors 
may have the benefit of reduced sales loads in accor- 
dance with the above schedules by combining pur- 
chases of shares of High Yield, Industry-Valued or 
Tax-Exempt in single transactions with the purchase 
of shares of any of the other Funds which are suld 
with a sales load. The sales load payable on the 
combined purchase of shares of two or more such 
Funds would be at their respective rates applicable 
to the total amount of the combined concurrent pur- 
chases. Also according to the application, investors 
currently may benefit from a reduction of sales loads 
in accordance with the above schedules through the 
operation of “rights of accumulation,” whereby an 
investor, when computing the sales load applicable 
to a present purchase of shares of one of the Funds, 
may add the total cost of shares of the Funds which 
he had previously purchased at a load, or the current 
net asset value of such shares, whichever is higher, 
to the public offering price of the shares purchased. 
In calculating the applicable sales load on a pur- 
chase affected by the right of accumulation, shares 
of Liquid Asset acquired through an exchange at 
relative net asset values of shares of one of the other 
Funds are treated as if they had been purchased at a 
load. In this regard, Applicants state that at present 
shares of Industry-Valued or High Yield may be 
exchanged for shares of any of the Funds, and shares 
of Tax-Exempt may be exchanged for shares of Liq- 
uid Asset, on the basis of relative net asset values 
and subject to applicable minimum investment res- 
trictions. Shares of Liquid Asset acquired through 
such an exchange (and shares received as dividends 
thereon) may be exchanged in the same manner as 
shares of the Fund for which the Liquid Asset shares 
were formerly exchanged. 


\pplicants propose to make the following offers of 
“exchange: Industry-Valued and High Yield propose 
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to offer their shares to shareholders of Tax-Exempt in 
exchange for shares of Tax-Exempt at their relative 
net asset values per share, plus a sales load differen- 
tial representing the difference in sales loads that 
would have to be paid upon purchases of Industry- 
Valued or High Yield, and Tax-Exempt shares, giving 
recognition to the rights of accumulation and the 
combined purchase privileges described above. 
That difference in sales loads will be determined as 
follows: (a) the total cost of shares of all Funds witha 
sales load previously purchased at their public offer- 
ing price, or the current net asset value of shares of 
all such Funds owned by the same shareholder at the 
time of the exchange, whichever is higher, will be 
calculated (excluding shares of Liquid Asset 
acquired directly, but including Liquid Asset shares 
acquired in exchange for shares of any other Fund 
and Liquid Asset shares received as dividends there- 
on); (b) the sales load that would be applicable tothe 
purchase of shares in the amount calculated in (a), 
expressed as a percentage of public offering price, 
will be ascertained for both Industry-Valued or High 
Yield, and Tax-Exempt shares; (c) the sales load will 
then be subtracted from the sales load percentage 
that would be applicable to such a purchase of 
shares of Industry-Valued or High Yield; and (d) the 
resulting difference in percentages between 
Industry-Valued or High Yield, and Tax-Exempt 
shares will be applied to the value of the shares of 
Tax-Exempt to be exchanged. The resulting amount 
will be the sales load differential payable on the 
exchange. 


Industry-Valued and High Yield propose to offer their 
shares to shareholders of Liquid Asset in exchange 
for shares of Liquid Asset which were acquired in 
exchange for Tax-Exempt shares, together with Liq- 
uid Asset shares received as dividends thereon, at 
their relative net asset values per share, plus a sales 
load differential determined in the same manner as 
set forth in the preceding paragraph, with the Liquid 
Asset shares to be exchanged considered as though 
they were Tax-Exempt shares in those calculations. 


Section 11(a) of the Act provides, in part, that it shall 
be unlawful for any registered, open-end investment 
company or any principal underwriter thereof to 
make or cause to be made an offer to a security 
holder of such company or any other open-end 
investment company to exchange his security for a 
security in the same or another such company on 
any basis other than the relative net asset values of 
the respective securities to be exchanged unless the 
terms of the offer have first been submitted to and 
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approved by the Commission. 


Section 22(d) of the Act provides, in part, that no 
registered investment company or principal 
underwriter thereof shall sell any redeemable secur- 
ity issued by such company to any person except at a 
current offering price described in the company’s 
prospectus. 


Applicants represent that the purpose of the pro- 
posed offers of exchange is to permit a shareholder 
of Tax-Exempt (or a shareholder of Liquid Asset who 
acquired his shares in exchange for Tax-Exempt 
shares) who changes his investment objective to 
that of Industry-Valued or High Yield to change his 
investment to Industry-Valued or High Yield upon 
payment of the difference in sales loads but without 
paying the full sales load otherwise applicable. 
Applicants assert that an exchange offer to share- 
holders of Tax-Exempt (or shareholders of Liquid 
Asset who acquired their shares in exchange for 
Tax-Exempt shares) at the relative net asset value of 
the Fund to be acquired would unfairly benefit such 
shareholders, who would pay substantially lower 
sales load to acquire shares of Industry-Valued or 
High Yield than investors who purchased those 
Funds directly. 


Applicants state that the proposed exchange offers 
would violate Section 11(a) of the Act unless an 
order approving the offers of exchange is issued. 
Also, if shares of Industry-Valued or High Yield were 
acquired by a shareholder of Tax-Exempt (or by a 
shareholder of Liquid Asset whose shares were 
acquired in exchange for Tax-Exempt shares), then 
such acquisition might be deemed to be in violation 
of Section 22(d) of the Act since an investor thereby 
would be able to acquire share of Industry-Valued or 
High Yield at a public offering price other than that 
described in its prospectus by purchasing shares of 
Tax-Exempt and subsequently exchanging those 
shares for shares of Industry-Valued or High Yield, 
with or without an intervening exchange into shares 
of Liquid Asset. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may condi- 
tionally or unconditionally exempt any person, 
security, or transaction or any class or classes of 
persons, securities, or transactions, from any provi- 
sion or provisions of the Act, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 
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NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 29, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the addresses stated above. 
Proof of such service (by affidavit or, in case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the application herein 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices or orders 
issued in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11334/September 4, 1980 


In the Matter of 


THE CHASE FUND OF BOSTON 
SHAREHOLDERS’ TRUST OF BOSTON 
CHASE SPECIAL FUND OF BOSTON, INC. 
CHASE FRONTIER CAPITAL FUND OF BOSTON, INC. 
PHOENIX INVESTMENT COUNSEL OF 
BOSTON, INC. 
535 Boylston Street 
Boston, Massashusetts 02116 


PHOENIX FUND, INC. 

PHOENIX CAPITAL FUND, INC. 

PHOENIX EQUITY PLANNING CORPORATION 
PHOENIX MUTUAL LIFE INSURANCE COMPANY 
One American Row 

Hartford, Connecticut 06115 
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(812-4649) 


ORDER OF THE COMMISSION EXEMPTING CER- 
TAIN PROPOSED EXCHANGES FROM SECTION 
22(c) OF THE ACT AND RULE 22c-1 THEREUNDER 
PURSUANT TO SECTION 6(c) OF THE ACT AND 
EXEMPTING SUCH PROPOSED EXCHANGES FROM 
SECTION 17(a) OF THE ACT PURSUANT TO SEC- 
TION 17(b) OF THE ACT 


Shareholders’ Trust of Boston (“Shareholders”), 
Chase Special Fund of Boston, Inc., (“Special”), 
Chase Frontier Capital Fund of Boston, Inc. (“Front- 
ier”), Phoenix Fund Inc. (“Phoenix Fund”), Phoenix 
Capital Fund, Inc. (‘Phoenix Capital’) (hereinafter 
collectively referred to as “the Funds’), and The 
Chase Fund of Boston (“Chase”), all registered 
under the Investment Company Act of 1940 (“Act”) 
as open-end, diversified, management investment 
companies, and Phoenix Investment Counsel of Bos- 
ton, Inc. (‘Phoenix of Boston”) and Phoenix Equity 
Planning Corporation (“PEPCO”), both registered 
under the Investment Advisers Act of 1940 (“‘Advis- 
ers Act”) and Phoenix Mutual Life Insurance Com- 
pany (“Phoenix Mutual”) (the Funds, Chase, Phoenix 
of Boston, PEPCO, and Phoenix Mutual hereinafter 
referred to as “Applicants”), filed an application on 
February 1, 1980 and an amendment thereto on 
June 17, 1980, in connection with the proposed 
acquisition by Chase, after the recapitalization of 
Chase as a series fund, of the assets of the Funds 
(“Proposed Exchanges”). The application requested 
an order of the Commission (1) pursuant to Section 
6(c) of the Act exempting the Proposed Exchanges 
from the provisions of Section 22(c) of the Act and 
Rule 22c-1 thereunder, to permit the issuance of 
shares of the series fund at net asset value, but ata 
price other than the price next determined after 
receipt of a purchase order; and (2) pursuant to 
Section 17(b) of the Act exempting the Proposed 
Exchanges from the provisions of Section 17(a) of 
the Act. 


On August 8, 1980, a notice (Investment Company 
Act Release No. 11294) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing, and stated that 
an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, and 
the Commission has not ordered a hearing. 


“he matter has been considered, and it is found that 
.ne granting of the requested exemptions is approp- 
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riate in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. It is 
also found, on the basis of the information stated in 
the application, that the terms of the Proposed 
Exchanges, including the consideration to be paid or 
received, are reasonable and fair and do not involve 
overreaching on the part of any person concerned, 
and that the Proposed Exchanges are consistent with 
the respective policies of the Funds and with the 
general purposes of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provi- 
sions of Section 22(c) of the Act and Rule 22c-1 
thereunder, to the extent requested, be, and hereby 
is, granted, effective forthwith, and 


IT IS FURTHER ORDERED, pursuant to Section 17(b) 
of the Act, that the proposed acquisition by Chase of 
the assets of the Funds be, and hereby is, exempted 
from the provisions of Section 17(a) of the Act, effec- 
tive forthwith. 


For the Commission, by the Division of Investment 
Manager, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11335/September 4, 1980 


In the Matter of 


FIRST NATIONAL SECURITIES CORPORATION 
42 Virginia Avenue 
Indianapolis, Indiana 46204 


(811-1478) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION 8(f) OF THE INVESTMENT COMPANY 
ACT OF 1940 


On August 6, 1980, a notice was issued (Investment 
Company Act Release No. 11287) stating that the 
Commission proposed, pursuant to Section 8(f) of 
the Investment Company Act of 1940 (“Act”), to 
declare by order on its own motion that First National 
Securities Corporation (“Fund”), registered under 
the Act as a closed-end, non-diversified manage- 
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ment investment company, has ceased to be an 
investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the matter would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered 
a hearing. 


The matter has been considered, and it is found that 
the Fund has ceased to be an investment company. 
Accordingly, 

iT |S ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of First National Securities Cor- 
poration under the Act shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11336/September 4, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6239/September 4, 1980 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11337/September 4, 1980 


In the Matter of 

PACIFIC FIDELITY LIFE INSURANCE COMPANY 
FIDELITY VARIABLE ANNUITY ACCOUNT 

4333 Edgewood Road, N.E. 

Cedar Rapids, IA 52499 

AND 


FIDELITY DAILY INCOME TRUST 
FIDELITY CASH RESERVES 
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FIDELITY CORPORATE BOND FUND, INC. 
FIDELITY AGGRESSIVE INCOME FUND 

FIDELITY THRIFT TRUST 

FIDELITY GOVERNMENT SECURITIES FUND, LTD. 
82 Devonshire Street 

Boston, MA 02109 


(812-4551) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 11 OF THE ACT FOR ORDER APPROVING 
CERTAIN OFFERS OF EXCHANGE AND PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN ORDER 
EXEMPTING PROPOSED TRANSACTION FROM SEC- 
TIONS 26(a), 26(a)(2)(C) AND 27(c)(2) 


NOTICE IS HEREBY GIVEN that Pacific Fidelity Life 
Insurance Company (“PFL” or the “Company”), 
Fidelity Variable Annuity Account (“FVAA”), a unit 
investment trust registered under the Investment 
Company Act of 1940 (the “Act”), Fidelity Daily 
Income Trust (“FDIT”’), Fidelity Cash Reserves 
(“FCR”), Fidelity Corporate Bond Fund (“FCBF”), 
Fidelity Aggressive Income Fund (“FAIF”), Fidelity 
Thrift Trust (“FTT”), and Fidelity Government Securi- 
ties Fund, Ltd. (“FGSF”), each of which is organized 
as an open-end diversified management investment 
company under the Act (hereinafter collectively 
referred to as “Applicants”), have filed an applica- 
tion on October 12, 1979, and amendments thereto 
on May 30, 1980 and July 23, 1980, pursuant to 
Section 6(c) of the Act for an order exempting Appli- 
cants from the provisions of Sections 26(a), 
26(a)(2)(C) and 27(c)(2) to the extent requested 
and for approval of certain offers of exchange pursu- 
ant to Section 11 of the Act. All interested persons 
are referred to the Application on file with the Com- 
mission for a statement of the representations con- 
tained therein, which are summarized below. 


Background 


PFL is a stock life insurance company organized 
under the laws of the State of California. On August 
24, 1979, PFLcreated FVAA under California lawas a 
separate account for the purpose of investing the net 
purchase payments received by the company for 
certain variable annuity contracts (Contracts”). 
FDIT, FCR, FAIF and FTT are each organized as Mas- 
sachusetts business trusts. FCBF is a Massachusetts 
corporation, and FGSF is organized as a Nebraska 
limited partnership. FDIT, FCR, FAIF, FTT, FCBF and 
FGSF are hereinafter collectively referred to as tt 
“Funds.” 
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FVAA proposes to offer and sell variable annuity con- 
tracts and to invest the net purchase payments for 
each such contract, as directed by the Contract pur- 
chaser, in shares of one or more of the Funds. FVAA 
will hold only shares of such funds and will reinvest 
any dividends and distributions in additional shares 
of the appropriate Fund. Subject to receipt of the 
order requested hereby, individuals will have the 
right to purchase such Contracts by exchanging 
their shares of a Fund; in addition, contract owners 
would be permitted without charge, at any time, to 
exchange their shares in one Fund for those of 
another Fund. 


Section 11 


Section 11(a) of the Act provides, in pertinent part, 
that no registered, open-end company of any princi- 
pal underwriter for such a company shall make an 
offer to the holder of a security of such company to 
exchange his security for a security in the same or 
another such company on any basis other than rela- 
tive net asset values unless the terms of the offer 
have been approved by the Commission. 


Section 11(c) provides that, irrespective of the basis 
of exchange, the provisions of Section 11(a) shall be 
applicable to any type of offer of exchange of the 
securities of registered unit investmenttrusts forthe 
securities of any other investment company. 


As hereinabove described, holders of shares in the 
Funds will be offered the right to exchange the net 
asset value of shares toward the purchase of a con- 
tract without any sales charges; in addition, Contract 
owners will have the right to transfer accumulated 
purchase payments from one Fund to another. 
Applicants have requested an Order of the Commis- 
sion pursuant to Section 11 in order that the Contract 
purchaser or participant may make such exchanges 
or transfers under the circumstances described. 


Section 26(a) and Section 27(c)(2) 


Sections 26(a) and 27(c)(2) of the Act provide, in 
substance, that a registered unit investment trust or 
issuer of a periodic payment plan certificate and any 
depositor or underwriter for such investment com- 
pany are prohibited from selling periodic payment 
plan certificates unless the proceeds of all pay- 
ments, other than the sales load, are deposited with 
a qualified bank as trustee and are held under an 
indenture or agreement containing the following 

‘ovisions: (1) that the trustee or custodian be a 
vank of a designated size; (2) that the assets be held 
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in trust and only certain charges be made against 
them; (3) that the trustee or custodian may only 
resign in a specified fashion; and (4) that certain 
records be kept and notice be given to securities 
holders in the event of substitution of trust’s 
securities. 


Applicants hereby request an exemption from Sec- 
tions 26(a) and 27(c)(2) to permit them to sell Con- 
tracts without need of an independent trustee or 
custodian. 


Applicants state that the Company is subject to 
extensive supervision and control by California’s 
insurance authorities, and the Insurance Commis- 
sioners of each state in which the Contracts will be 
sold. In addition, Applicants state that under Califor- 
nia law and the terms of the Contracts, the assets of 
FVAA are not chargeable with liabilities arising out of 
any other business conducted by the Company. Obli- 
gations arising under the Contracts are general obli- 
gations of the Company and cannot be abrogated 
without violating California insurance law. There- 
fore, Applicants assert that such existing regulation 
of the Company affords substantially the same pro- 
tection contemplated by the provisions of Sections 
26(a) and 27(c)(2) of the Act. 


Sections 26(a), 26(a)(2)(C) and 27(c)(2) 


Sections 26(a) and 27(c)(2), as here pertinent, pro- 
vide in substance that a registered unit investment 
trust and any depositor of or underwriter for such 
trust are prohibited from selling periodic payment 
plan certificates unless the proceeds of all pay- 
ments, other than amounts deducted for sales load, 
are deposited with a qualified bank as trustee or 
custodian. Section 26(a)(2)(C) provides that a pay- 
ment to the depositor shall not be allowed as an 
expense to the custodian of a unit investment trust 
except for the payment of a fee, not exceeding such 
reasonable amount as the Commission may pres- 
cribe as compensation for performing bookkeeping 
and other administrative services, of a character 
normally performed by the trustee or custodian 
itself. Section 27(c)(2) applies the same restrictions 
to periodic payment plan certificates. 


Insurance Commissions 
Applicants state that the Contracts will be distrib- 


uted through Fidelity Insurance Agency, Inc. (“FIA”), 
which is affiliated with the investment adviser for the 
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Funds. PFL has agreed to pay insurance commis- 
sions to FIA for its services as an insurance general 
agent in distributing the Contracts. FIA may have 
subagents to whom it may pay a portion of its com- 
missions. The insurance commissions payable to 
FIA are assessed at an annual rate of 0.55% of 
annuity business in force, payable monthly. 


PFL will deduct from the Separate Account an 
amount which is equal on an annual basis to 0.8% of 
the daily net asset value of the Separate Account. 
The 0.8% amount is an insurance charge and will be 
retained by PFL to compensate it for mortality risks 
which inhere in the annuity tables forming a part of 
the Contracts. PFL will profit from the insurance pre- 
mium to the extent that actual mortality experience 
is more favorable than expected and to the extent 
that it is not required to bear unreimbursed 
expenses. Since PFL will not be reimbursed for insu- 
rance commissions paid to FIA, its profit will be 
reduced to the extent of these commissions. 


Applicants state that PFL will pay insurance commis- 
sions out of its general funds, and not directly “out 
of” the insurance premium. To the extent that PFL’s 
unreimbursed expenses and mortality experience 
are such that it realizes a profit from the 0.8% insu- 
rance premium, this profit will increase the pool of 
general company surplus which is available to pay 
commissions. Such profit may not in fact occur, in 
which case PFL must still pay the commissions and 
represents that it will not seek reimbursement from 
the Contract owners. !n order to remove any possible 
uncertainty that the Custodian is, in effect, being 
allowed as an expense amounts which are indirectly 
paid towards distribution expenses, Applicants seek 
an exemption from the provisions of Sections 
26(a)(2)(C) and 27(c)(2) of the Act to the extent 
necessary to permit such payments. Applicants 
acknowledge the Commission policy against invest- 
ment companies bearing distribution expenses. 
However, Applicants submit that the Contract 
charges are consistent with industry norms and 
argue that charging both an asset charge anda sales 
load would not clearly be in the best interest of the 
Contract owners. 


Applicants have consented that the foregoing 
requested exemptions may be made subject to the 
following conditions: (1) that the deductions for 
administrative services shall not exceed such reason- 
able amounts as the Commission shall prescribe, 
the Commission reserving jurisdiction for such pur- 
pose; and (2) that the payment of sums and charges 
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out of the assets of the Separate Account shall not be 
deemed to be a concession to the Commission of 
authority to regulate the payment of sums and 
charges out of such assets other than charges for 
administrative services, and Applicants reserve the 
right in any proceeding before the Commission, or in 
any suit or action in any court, to assert that the 
Commission has no authority to regulate the pay- 
ment of such other sums and charges. In addition, 
Applicants agree that if the requested exemptions 
are granted, the exemptive order shall remain in 
effect only so long as there is no increase in the 
Contract Administrative Charge. 


Section 6(c) 


Section 6(c) of the Act provides that the Commis- 
sion, by order upon application, may conditionally or 
unconditionally exempt any person, security, tran- 
saction, or any class or classes of the same from any 
provision of the Act, if and to the extent necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than September 29, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his or her interest, the 
reason for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he or she may 
request that they be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon the Applicants at the address stated 
above. Proof of such service (by affidavit or, in case 
of an attorney at law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following September 29, 
1980 unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notice of further developments in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 9167/August 28, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
ALEXANDER KASSER (United States District Court 
for the District of New Jersey) Civil Action No. 74-90 


The Securities and Exchange Commission 
announced that on August 4, 1980, Judge Vincent J. 
Biunno, of the United States District Court for the 
District of New Jersey, signed a final judgment of 
permanent injunction against Alexander Kasser, 
enjoining further violations of the antifraud provi- 
sions of Section 17(a) of the Securities Act of 1933 
(Securities Act) and Section 10(b) of the Securities 
Exchange Act of 1934 (Exchange Act) and Rule 10b- 
5 thereunder. The defendant Kasser consented to 
the entry of the judgment, without admitting or deny- 
ing the allegations in the complaint. The Commis- 
sion accepted the payment of $9,000,000 
(Canadian) to the Manitoba Development Corpora- 
tion by the defendant Kasser and various affiliated 
corporations, pursuant to a settlement of other litiga- 
tion founded in part onthe same transactions, in lieu 
of disgorgement and other ancillary relief. The com- 
plaint charged Kasser and eight other defendants 
(three individuals and five corporations) with engag- 
ing in a scheme to defraud the Manitoba Develop- 
ment Fund (now known as the Manitoba 
Development Corporation) in the offer and sale of 
securities of Churchill Forest Industries (Manitoba) 
Ltd. and the River Sawmills Company. 


Previously, final judgments of permanent injunction 
were entered against Churchill Forest Industries 
(Manitoba) Ltd., Churchill Pulp Mill Ltd., River Saw- 
mills Company, Blue Construction Corporation, 
James M. Brown, Jr., and Chester Chastek enjoining 
further violations of the anti fraud provisions of Sec- 
tion 17(a) of the Securities Act and Section 10(b) of 
the Exchange Act and Rule 10b-5 thereunder, with- 
wut admitting or denying the allegations in the com- 
Ylaint. The defendants consented to the entry of the 
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injunctions. The complaint was dismissed as to Ste- 
phen Mochary by stipulation. Mochary acknow- 
ledged being bound by the injunctions entered 
against the defendants Churchill Forest Industries 
(Manitoba) Ltd. and Churchill Pulp Mill Ltd. when 
acting in a representative capacity for the corpora- 
tions. The Commission accepted the payment of 
$440,000 to the Manitoba Development Corporation 
by Brown and various affiliates pursuant to a settle- 
ment of other litigation, founded on the same tran- 


sactions, in lieu of disgorgement and other ancillary 
relief. 


The judgement against Kasser concludes the Com- 
mission’s civil litigation concerning Churchill Forest 
Industries (Manitoba) .Ltd. For additional informa- 
tion concerning the matter, see Litigation Release 
Number 6206. 





Litigation Release No. 9168/August 28, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
GATEWAY SPORTING GOODS COMPANY (United 
States District Court for the District of Columbia, Civil 
Action No. 80-1638) 


The Commission announced today that on August 
26, 1980, the United States District Court for the 
District Court for the District of Columbia entered a 
Final Judgment of Permanent Injunction against 
Gateway Sporting Goods Company (“Gateway”) of 
New York, New York, restraining and enjoining Gate- 
way from failing to file timely periodic reports and 
ordering it to comply with certain undertakings. 
Gateway, consenting to the entry of the Court’s judg- 
ment, admitted that it had filed reports in an 
untimely manner on 8 separate occasions. The Com- 
mission’s Complaint was filed on July 3, 1980. 


The Complaint had alleged that Gateway, as part of a 
continuing course of violative conduct extending 
over several years, failed to file timely with the Com- 
mission certain Annual Reports and Quarterly 
Reports required to have been filed. Gateway has 
agreed to adopt certain procedures to assure timely 
filing of reports required to be filed under the Securi- 
ties Exchange Act of 1934. 
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SECURITIES AND EXCHANGE COMMISSION v. 
VAPORTECH CORPORATION (United States District 
Court for the District of Columbia, Civil Action No. 
80-325) 


The Commission announced today that on August 
26, 1980, the United States District Court for the 
District Court for the District of Columbia entered a 
Final Judgment of Permanent Injunction against 
Vaportech Corporation (‘“Vaportech”) of Los An- 
geles, California, restraining and enjoining Vapor- 
tech from failing to file timely periodic reports and 
ordering it to comply with certain undertakings. 
Vaportech, consenting to the entry of the Court's 
judgment, admitted that it had failed to file or filed 
reports in an untimely manner on 15 separate occa- 
sions. The Commission’s Complaint was filed on 
January 30, 1980. 


The Complaint had alleged that Vaportech, as part of 
a continuing course of violative conduct extending 
over several years, failed to file timely with the Com- 
mission certain Annual Reports and Quarterly 
Reports required to have been filed. Vaportech has 
agreed to adopt certain procedures to assure timely 
filing of reports required to be filed under the Securi- 
ties Exchange Act of 1934. 





Litigation Release No. 9170/August 29, 1980 


US v. GILBERT, ET AL. 
80 Cr. 493 (S.D.N.Y.) 


Stephen L. Hammerman, Regional Administrator of 
the New York Regional Office and John S. Martin, Jr., 
U.S. Attorney for the Southern District of New York, 
announce that on August 19, 1980, Edward M. Gil- 
bert (“Gilbert”) of New York, New York, John C. Rev- 
son (“Revson”) of Bedford Hills, New York, and 
Ludwig J. Cserhat of New York, New York, were 
charged in a thirty-six (36) count indictment, filed in 
the United States District Court for the Southern 
District of New York, with violations of the anti- 
manipulative and antifraud provisions of the federal 
securities laws, Section 9(a)(1), 9(a)(2), and 10(b) 
of the Securities Exchange Act of 1934 (“Exchange 
Act”) and Rule 10b-5 thereunder. In addition, Gilbert 
and Revson were charged with violating the benefi- 
cial ownership reporting provisions, Section 13(d) of 
the Exchange Act and Rule 13d-1 thereunder and 
with conspiring to violate all of the aforementioned 
provisions. 
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The indictment charged that the three defendants 
conspired to manipulate the price of the common 
stock of Conrac Corporation, which is traded on the 
New York Stock Exchange, during 1975 by, among 
other things, placing numerous “wash’sales and 
“matched” orders and by guaranteeing their nomi- 
nees and others against loss. 


Previously, all three defendants had consented to 
the entry of final judgments of permanent injunction 
in a related civil action, SEC v. Gilbert, et al., 76 Civil 
366 (MEL) (S.D.N.Y.) 





Litigation Release No. 9171/September 2, 1980 


SEC v. UNION PETROCHEMICAL CORP. OF NEVADA, 
INC., ET AL. (W.D.Tex./Wichita Falls Division) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office, announced that on August 28, 
1980, the Commission filed a Complaint in the Uni- 
ted States District Court for the Northern District of 
Texas, Wichita Falls Division. The Complaint seeks to 
preliminarily and permanently enjoin Union Petro- 
chemical Corp. of Nevada, Inc., Thomas R. Kelly, 
Jerry Pinkston and Frank Kelly from further viola- 
tions of the registration and antifraud provisions of 
the federal securities laws, and Jeffrey Bruce 
Mayper from further violations of the antifraud provi- 
sions of the federal securities laws. 


The Complaint specifically alleges that the defend- 
ants have engaged in the offer and sale of unregis- 
tered securities, namely, common stock of Union 
Petrochemical, to investors throughout the United 
States. The Commission’s Complaint further alleges 
that in connection with the offer and sale of these 
securities, the defendants made material misre- 
presentations and omitted to state material facts, 
concerning, among other things, the registration of 
the securities of Union Petrochemical; the nature of 
Union Petrochemical’s business and the profitability 
of its operations; and the nature, extent and value of 
the assets of Union Petrochemical and its subsidiaries. 





Litigation Release No. 9172/September 3, 1980 


SEC v. BERTSIL L. SMITH, ET AL. (United States 
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District Court for the Western District of Tennessee, 
Civil Action No. C-76-497) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, 
announced that on August 21, 1980, a Judgment of 
Permanent Injunction was entered against Jon R. 
Walls, of Memphis, Tennessee, by the Honorable 
Odell Horton, United States District Judge for the 
Western District of Tennessee, at Memphis, perman- 
ently enjoining him from violating the antifraud pro- 
visions of the federal securities laws in connection 
with the purchase or sale of municipal bonds or any 
other securities. 


Walls consented to the entry of the judgment without 
admitting or denying the allegations of the Commis- 
sion’s Complaint. (For further information see Litiga- 
tion Releases Nos. 7615, 7652, 7764, 7813 and 
8054.) 





Litigation Release No. 9173/September 3, 1980 


SEC v. BLINDER, ROBINSON & CO., INC., ET AL. 
(USDC Colorado, Civil Action No. 80-M-1125) 


Robert H. Davenport, Administrator, of the Denver 
Regional Office of the Securities and Exchange Com- 
mission, announced that on August 26, 1980, a 
Complaint was filed in the U.S. District Court for the 
District of Colorado, seeking a Temporary Restrain- 
ing Order and Preliminary and Permanent Injunc- 
tions against Blinder, Robinson & Co. Inc., 
(Blinder-Robinson), Meyer Blinder (Blinder), both of 
Denver, Colorado, and a Preliminary and Permanent 
Injunction against American Leisure Corp. (Ameri- 
can Leisure) of Atlantic City, New Jersey, Nathan S. 
Jacobson (Jacobson) and Irwin S. Lampert (Lam- 
pert), both of whom are believed to be residents of 
New York, Cavanagh Communities Corporation 
(Cavanagh), Scope (Scope), Inc., Joseph Klein 
(Klein), and Leon Joseph (Joseph), all of Miami, Flor- 
ida, for alleged violations of certain antifraud provi- 
sions of the Securities Act of 1933 and of certain 
antifraud provisions of the Securities Exchange Act 
of 1934 and the rules thereunder. 


The allegations in the Complaint which vary as to 
each defendant, in substance concern activities of 
the defendants relating to a $25,000,000 public 
offering of securities of American Leisure Corpora- 
‘ion pursuant to a registration statement filed with 
.ne Commission and trading in the purported “after- 
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market” of American Leisure securities, namely 
units (of common stock and warrants), common 
stock, and warrants. 


The Complaint alleges, in sum and substance, 
among other things, that Blinder-Robinson, Blinder, 
American Leisure, Jacobson, and Lampert, in con- 
nection with the offer and sale of American Leisure 
securities, each made some or all of the following 
untrue statements of material fact to the effect that: 


(1) The price of the units would open at double or 
triple in the immediate after-market; 

(2) The availability of American Leisure units was 
very limited because of the great demand; 

(3) American Leisure had entered an agreement to 
acquire, by some means, sufficient land to build a 
hotel-casino in Atlantic City; 

(4) All of the units offered in the public offering had 
been sold to the public and all of the proceeds had 
been received from the public, as required to be sold 
and received by the prospectus. 


The Complaint also alleges, that Blinder-Robinson, 
Blinder, American Leisure, Jacobson and Lampert 
each in sum and substance, omitted to inform inves- 
tors as to some or all of the following: 


(1) The American Leisure public offering was not 
completed on or about March 25, 1980, but was and 
is continuing; 

(2) Purchasers in the “continuing after-market dis- 
tribution” are paying prices which are greater than or 
less than the $2.50 offering price stated in the 
prospectus; 

(3) American Leisure used part of the proceeds of 
the public offering to facilitate the closing of the 
offering; 

(4) Blinder-Robinson had been unable to sell the 
offering to the public and had to purchase 956,393 
units during the offering in order to give the appear- 
ance that the offering had reached the minimum 
amount necessary for closing. 


The Complaint also alleges, in sum and substance, 
among other things, that Blinder-Robinson, Blinder, 
American Leisure, Jacobson, and Lampert engaged 
in a course of business which operated and would 
operate as a fraud on purchasers and sellers of 
American Leisure securities in that the defendants 
represented that the public offering of American 
Leisure units was being made to the public on an “all 
or none” basis when, in fact, all the securities were 
not sold io the public within the time specified inthe 
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prospectus and all of the investors’ monies were not 
returned, as required by the prospectus. The Com- 
plaint also alleged that Cavanagh, Klein, Scope and 
Joseph aided and abetted these violations. 


The Complaint further alleges, in sum and sub- 
stance, that Blinder-Robinson and Blinder have 
engaged and are engaging in a course of business 
which operates and would operate as a fraud and 
deceit on purchasers and sellers of American Leis- 
ure securities, in that these defendants, before dis- 
tributing to the public all of American Leisure 
securities which were part of the public offering, bid 
for and purchased such securities in trading during 
the purported “after-market.” 


On August 27, 1980, the Commission filed a Motion 
for Temporary Restraining Order, Preliminary 
Injunction, and certain other equitable relief which 
includes, among other things, an order requiring the 
return of all of the proceeds of the American Leisure 
Corporation public offering to the public investors. 
The Motion is supported by affidavits and other 
materials. 
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ACCOUNTNG SERIES RELEASE 





ACCOUNTING SERIES RELEASE NO. 279/ 
September 2, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6231/September 2, 1980 





ACCOUNTING SERIES RELEASE NO. 280/ 
September 2, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6233/September 2, 1980 





ACCOUNTING SERIES RELEASE NO. 281/ 


September 2, 1980 
SEE 


SECURITIES ACT OF 1933 
Release No. 6234/September 2, 1980 
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